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This “An Explanatory Note - Supporting Document  to FMMP Working Paper: The Legal Aspects 
of the Mandate of the 1995 Mekong Agreement for Enhancing Cooperation in Addressing 
Transboundary Flood and Related Issues” takes into account the outcomes of the FMMP 
Informal Regional Meeting on the EN-M and National Reports held in Udon Thani, Thailand 
on 6-8 June 2008; National Reports completed in August 2008; review comments of the 
FMMP and comments at the Regional Meeting held in Ho Chi Minh City, Vietnam on 10 
August 2009 that result in: the title change to “An Explanatory Note  –  Supporting Document  
…”, numerous additions (ASEAN Charter and GMS activities), and footnote explanations; 
subsequent written comments made by Cambodia;  and FMMP CTA final review that added 
two annexes on the EU Water Framework Directive and EU Flood Directive as well as 
standardizing format. 
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Preface 
 
Objectives and Purposes of this Explanatory Note 
 
In the October 2007, FMMP published the MRC Joint Committee approved “The Legal Aspects of 
the Mandate of the 1995 Mekong Agreement For Enhancing Cooperation in Addressing 
Transboundary Flood and Related Issues” (LA-MA95, also referred to as the “Working Paper 
and “Mandate Paper”), as a Working Paper prepared by Dr. George E. Radosevich, FMMP Senior 
International Legal Advisor (SILA).1 That document was aimed for use by the MRC and NMCs. It 
was determined an explanatory document was needed as a supporting document to the LA-MA95 
aimed for more practical use by the NMCs, their participating line agencies and public in general. 
The objective of this exercise was to produce a practical explanatory note cum manual on 
addressing and resolving flood and related water transboundary issues, differences and disputes 
(TBIDDs)2 for the Lower Mekong Basin riparian nations and applicable to the Upper Mekong Basin 
riparian nations that will not only complement, supplement and elaborate on topics raised and 
addressed in the LA-MA95, but also include policies, laws, regulations, rules, experiences and 
practices applied by MRC member countries at their national levels that can be applicable to 
solutions at the transboundary level. A draft Explanatory Note-Manual (EN-M) was prepared by Dr. 
Radosevich in early 2008. The draft was reviewed and comments taken into account during 
updating versions at an Informal Meeting in July 2008, national meetings at NMCs in the four MRC 
member countries, and final Regional Meeting in August 2009. This final version reflects a title 
name change and comments from FMMP and the four countries. The document is now referred to 
as an Explanatory Note (EN), a “Supporting Document” to the LA-MA95.  

The main purpose of the two documents (LA-MA95 and EN) is to facilitate the understanding and 
cooperation amongst the concerned parties and all Mekong River Basin riparians in identifying and 
avoiding or mitigating contentious transboundary issues (TBIs) and to address and resolve by 
peaceful and mutually acceptable means those TBIs remaining or that become differences or 
disputes.  The focus is to promote and enhance the “spirit of cooperation” enshrined in the Mekong 
Agreement of 1995 (MA95) and prior agreements practiced since 1957 to the present by the current 
MRC and its predecessors. To paraphrase U.S. Supreme Court Chief Justice Earl Warren’s words 
“It is the spirit and not the law that keeps cooperation (justice) alive.” The opportunities for 
TBIDDs to arise are greater now and will increase in the future due to increasing demands for water 
in the MRB and impacts of climate change; the challenge for all six riparians, and particularly for 

                                                            
1 Readers and Users of this EN are directed to FMMP “LA-MA95, Working Paper/Mandate Paper” (October 2007) as 
the primary reference document and the Preface of the LA-MA95 that explains its purpose. 
2 TBIDDs discussed in the two documents include real, anticipated and potential caused by natural and man/ human-
made or intervention causes occurring anywhere in the MRB by one or more riparian States having a real or potential 
adverse effect and impact on the rights and interests of one or more of the other riparian States. They are not limited to 
flood occurrences and effects, and may include single, reoccurring and cumulative causes and effects/impacts. The 
transboundary/cross-border effects and impacts on the rights and interests of an affected riparian State may be 
environmental, physical, technical, economic, social, and/or legal with due respect to the rights, interests and 
responsibilities (RIR) of riparian nations. The use of this acronym (TBIDD) in this report is broader than defined and 
applied in the FMMP TBFI Identification Report of October 2007 in that the latter are confined to TBFIs caused 
through human interventions and do not include those caused by nature or exacerbated by human interventions. See 
Footnote 6 in Chapter 2 below. 
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the four riparian members of the MRC, is to fully cooperate in development, utilization and 
protection of the Mekong River system and its associated environments. Figures P-1 above, and P-2 
hereafter, illustrate the MRB and the complex geo-hydrological and transboundary water 
relationships amongst the six riparians of MRB and particularly of the four members of the MRC in 
the LMRB. 

Figure P-2:  Longitudinal Map of Mekong River Basin, Riparian States and MRC 
Members 

 

 
Mekong River Basin:  Upper MRB:    Lower MRB - MRC 
Members: 
Six Riparian Nations  China & Myanmar  Laos, Thailand, Cambodia 
share the waters and  (Burma)    and Viet Nam 
environment of the  
MRB 
 
This map illustrates the international Mekong River Basin and the transboundary 
nature of the Mekong River system water resources, creating complex 
upstream/downstream and left bank/right bank international relationships across the 
boundaries/borders of the six riparian nations to the basin affected by location and 
elevation (spatial), timing (temporal), intensity, duration and frequency of flows in the 
mainstream, tributaries and distributaries. 
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There are a number of other sub-purposes and objectives that gave rise to the preparation of this 
Explanatory Note (EN). More definitive purposes and objectives include: 
 

1) Complimentary and Supplementary Reference Document to the LA-MA95 
 

This EN is a complimentary and supplementary reference document to the LA-MA95 manual to 
support and to be used in conjunction with the LA-MA95 Working Paper, and not a stand-alone 
document. It provides a range of information and materials to compliment the LA-MA95 and in 
some situations supplements the more brief discussion in the LA-MA95 document. It is intended for 
practical use by the MRC and parties involved in a TBIDD issues, as well as for CBP training. The 
data, information and analytical tools referred to in the EN are to illustrate and not real-time and 
complete data sources nor in-depth application of the tools. The user must apply reported and 
defendable data and information and carry out analysis applying the tools according to the user’s 
perspective. 
 

2) FMMP Component 3 and the LA-MA95 
 

Component 3 of the Flood Management and Mitigation Programme (FMMP) is designed to focus 
on enhancing cooperation and applying the range of approaches and mechanisms under the MA95 
to address, mitigate and resolve differences and disputes arising from damaging flooding.3 The LA-
MA95 working paper focused on what are the intentions, objectives, expectations and legal and 
procedural mechanisms contained in the mandate of the MA95 for the Mekong River Commission 
(MRC) and its member countries to accomplish the intent of Component 3 Document (C3D).4 This 
EN has been prepared in a practical and useable manner, elaborating on identification and process 
matters for use by national decision-makers and field personnel involved with transboundary 
contentious issues, differences or disputes.  

The LA-MA95 states (as elaborated in the extract from the SILA ToR) that: 
The four MRC member countries have two distinct options on how to address contentious 
issues, differences or disputes that should arise in the Mekong River Basin. One is to pursue the 
matter under provisions of the Mekong Agreement 95; the other is to pursue the matter on a 
bilateral basis (government to government), involving the concerned parties at different levels 
and scales. 
 
During the consultations with the member countries, it was mutually recognized that the 
Mekong Agreement 95 and its associated rules and procedures (e.g. Rules of procedures of the 
Joint Committee and the Council, the MRC Water Utilization Procedures and Guidelines, draft 
Transboundary EIA framework,…) provide more than adequate framework containing purpose, 
mechanisms and timeframes to address most contentious matters in an amicable and cooperative 
manner. However, the member countries suggested that a further elaboration of the practical 

                                                            
3 As noted by VNMC during the Regional Consultation in Siem Reap on 6 July 2007, the 1995 Mekong Agreement and 
its procedures should be the legal basis for all four member countries for enhancing cooperation in addressing 
differences or disputes which may arise from transboundary flood and related issues. 
4 A final version of C3D was cleared by the MRC-ICCS for review and acceptance at the FMMP Regional Consultation 
in HCMC from 13-14 September 2007. The NMC participants agreed on the final version of the C3D with some noted 
corrections and two other Component 3 reports – The TBF Identification Report and the WP on addressing and 
resolving TBFIs.  
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application of those important policies should be carried out for better application and 
awareness building purposes. 

The member countries also expressed a preference, at least initially, for handling contentious 
issues, differences or disputes directly between parties concerned with the technical and 
administrative facilitation and support of the MRCS.  

In addition, there were also concerns and questions on how MRC and MRC member countries 
cooperate and/or handle contentious issues, differences or disputes regarding development and 
utilization of the Mekong river basin with the dialogue partners. 

All above requirements are requested to be addressed in the development of a explanatory 
note/manual to elaborate and guide the process of identifying and addressing contentious issues, 
differences and disputes related to transboundary water and related issues according to the 
framework set-out in the Mekong Agreement 1995, the relevant international laws and 
practices, as well as according to bilateral mechanisms of the Member Countries and the 
involvement of the MRCS in the process. 

 The team of the SILA and National Experts (NEs) were instructed to carry out the following: 
compile the international, regional and national practices and instruments and, develop an 
Explanatory Note/Manual for addressing contentious issues, differences and disputes, and 
elaborating the options and processes. Each NE prepared a national report under the guidance of 
their NMC. The NMCs reviewed and submitted the national reports to FMMP; summaries of 
key points from the national reports are incorporated into Chapter III of this document and the 
full reports placed in the annexes. The SILA prepared an initial and subsequent outlines and text 
for the EN. These were reviewed in NMC informal national consultations and two regional 
meetings with inputs by the national experts preparing their country reports on their laws, 
regulations and practices. The national comments from those consultations are set out in 
matrices prepared by FMMP contained in Annex 1-2. The review and discussions were 
conducted to keep the end-users in mind by seeking to identify issues, questions or concerns and 
needs of line agencies and field personnel. It was unanimously concluded the EN must be 
written in a practical and useful manner for use by NMCs and national line agencies.5  

3) Elaborate on the Why, What, How, Who and When of TBIDDs 
 

Most reports are written in a manner that are useful to read and become informed, but not useful to 
practitioners who themselves have to explain and work with a broad range of interested parties at 
various levels of government and local populations. Thus this reference supporting document is 
intended to be prepared in manual format with a lot of bullet points, boxes, tables and background 
reading; it needs to address fundamental issues and questions with usable answers that provide 
options and rationale. The key issues/questions are the basic why, what, how, who and when:  

                                                            
5 An informal regional meeting of the four national FMMP teams, FMMP and SILA was held in Udon Thani (UTH), 
Thailand 6-7 June 2008 to:  

1. Provide an opportunity for national inputs into the refinement of the EN so that it will be more directly useful as a 
supplemental reference document to the Working Paper at national to local levels in each country in cooperatively 
addressing and resolving TBIDDs; and  
2. Provide an opportunity to jointly review the draft national reports and discuss their additions and refinements.  
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• Why may be self-evident or self-explanatory - to exercise and protect the rights and 
interests or fulfill responsibilities and obligations (RIR as explained in the text) of a 
riparian sovereign nation and its peoples in the MRB, but the sources of this “why” may 
need some explanation and understanding to be meaningful; 

• What are TBIDDs, either from flood incidents or other matters relevant to the MRC;  
• How can they be identified and the range of  approaches and actions that can be taken;  
• Who has the responsibility and role in identifying the TBIDDs and carrying out 

activities to address and resolve TBIDDs; and,  
• When should the identifying, addressing and resolving the TBIDDs take place.  

 
4) Integrate Technical and Legal Aspects of TBIDDs 
 

It is important to integrate not isolate technical and legal matters related to the identification, 
addressing and resolving transboundary water issues, differences and disputes. The various forms of 
categorization (discipline, type, cause, etc.) are necessary to identify and explore status, standards 
and options. But implementation necessitates integration of approaches, mechanisms, processes and 
activities, which in most cases would be carried out by interdisciplinary team members, but most of 
which will have a technical background and administrative duties. Addressing TBIDDs is not a 
legal, a technical, a social, an economic, or a political matter only; it is the combined and 
concentrated effort of all disciplines, all levels of government, and all stakeholders (public and 
private). What is in the water laws, treaty, procedures or other legal documents has no purpose 
without direct application to the physical, environmental, social, economic and political regimes to 
which they pertain. 
 

5) Facilitate Capacity Building and Training 
 

The LA-MA95 and this EN will be used by FMMP for capacity building and training. One of the 
primary objectives of the FMMP is to enhance the capacity of the NMCs and relevant line agencies 
regarding various activities carried out under the 5 components of the project. Components 2 and 3 
provide for the identification and classification of critical transboundary flood issues and locations 
in the LMRB and how to implement the provisions of the MA95 to promote cooperation in 
avoiding and mitigating transboundary flood harmful effects or addressing and resolving 
transboundary flood differences and disputes. The mandate set out in the MA95 and other 
documents of the MRC (ROPs, Procedures, etc) was addressed in the Working Paper, with the 
extension of going beyond just flood issues to include water related water and environmental 
TBIDDs since most approaches and mechanisms applicable under the MA95 to flood issues are 
generally applicable to other matters covered by the treaty. Although the MA95 is quite thorough 
and extensive on areas of cooperation and addressing and resolving issues, differences and disputes 
through the MRC institutional framework, it is widely acknowledged and practiced that many MRC 
countries, initially at least, attempt to identify and seek less formal and low profile solutions to TBIs 
on a government-to-government or agency-to-agency basis before, if at all, raising the matter with 
the Joint Committee or Council. This is accepted practice and one of the options available to the 
MRC member States as sovereign nations.  

Consequently, it is important for the MRC projects and programmes, such as FMMP, to build the 
capacity of the NMCs, line agencies and others. These two companion document can be used by 
any MRC programme or national entity in their capacity building and training programmes. It also 
should greatly clarify and facilitate the more direct and proactive involvement of the MRCS as a 
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broad based professional and technical oriented body of the MRC, and the MRCS’s perceived good 
training ground for specialists of each Member State in their riparian role within the MRCS.  
 
What this report is, and is not! 
 
The MRC and its various programs produce many reports and documents for use by its member 
States. Technical, environmental, economic and social reports seem to be understood not to cover 
everything and generally understood to be informative, instructive and hopefully, useful. For some 
reason or other, reports about legal matters are most often seen as directive, restrictive and must be 
applied. Of course that is not or should not be the case for legal reports; “legal reports” are very 
different from “legal documents” such as the MA95. The MRC member countries through their 
FMMP team requested this report be a “practical report” for understanding and use by NMCs and 
line agencies in operation and training; that is the intention of this supporting document to the LA-
MA95.  
 
1.  This report is a supplementary, complimentary and supporting reference document to be used 
as a companion to the LA-MA95; note the left-hand column cross-reference to chapters and 
sections of the LA-MA95 as an aide and informative source. The MRCS FMMP and SILA strived 
to make this report a practical supporting document to the Working Paper (LA-MA95) on the 
MA95 mandate for addressing and resolving TBIDDs. This report is all about identifying TBIDDs 
and avoiding, mitigating and/or addressing and resolving them through in a practical, reasonable, 
amicable, timely and “in good faith” manner. 
 
2.  This report is a practical explanatory note for use by the NMCs, national line agency personnel, 
and the MRC to facilitate implementing the MA95, and to assert and protect the rights and interests 
and to carry out the responsibilities of sovereign riparian nations of an international river basin 
within the scope of international law. Throughout the EN, boxes highlight key points to aid readers 
and users. 
3.  This report is not about assessing damage and determining compensation under the principle of 
State Responsibility. That topic is a complex technical and legal set of issues to be addressed by the 
concerned parties should a TBIDD be concluded to have caused compensable damages under 
MA95 Article 8 and International Law). 
 
4.  This report is not a binding commitment or limitation on the MRC, its member States or any 
Mekong River Basin riparian as to the interpretation or application of the MA95 and/or 
international law as the case may be. It is not a “rule book” that must be followed or complied with, 
but rather a tool to assist the MRC and NMCs to cooperatively focus on identifying and addressing 
TBIDDs. 
 
5.   This report is not a data reference document; data cited was provided during report preparation 
for illustration, not accuracy. A more thorough examination of data and information for source, 
scope, depth and accuracy (margin of error) must be carried in any particular case at the time of 
incident. The MRC-IS and other current data sources of the MRC and member states should be 
consulted in any analyses or position formulation as well as national data and information.  
 
6.   And this report is not a thorough status review or guideline for programs and projects of the 
MRC and MRCS. And it does not provide a completed SWOT analysis of the MA95 equally 
useable by the MRC or member states. The references in Chapter 6 to the MRC programs and tools 
available in the MRCS and to SWOT and other legal tools merely illustrate the programs and tools 
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available; it is not an exhaustive review of their potential application to addressing and resolving 
TBIDDs by MRC and member countries. 
 
To facilitate use of these two documents, a cross-reference Table of Contents of the LA-MA95 and 
this EN is set out Box P-1. What is set out in the LA-MA95 is generally not repeated in this EN 
except where necessary as the EN is a supporting and supplementary report to the LA-MA95. The 
relationship between the two documents is shown by cross-referencing of EN text to the LA-MA95 
in the box below and in the left-hand margin of the EN text; where no cross-reference is provided, 
the material is new, particularly Chapters 5 and 6 of the EN. Also, a standard table of contents was 
adopted for the preparation of the national reports so that each country could quickly be referenced 
to see how the other countries address the particular issue or topic. A summary of these reports is 
set out in Chapter 3.3 and the full reports are included as Annexes 3-24 to 27. The emphasis of 
participants to the regional meetings was that this document should be written in a “practical” 
manner for use at NMC and line agency levels. 

Box P-1: Cross-Reference of Table of Contents of the LA-MA95 and EN 
  

LA-MA95 (Working Paper) EN (Supporting Document) 
Preface - Purposes of the LA-MA95  
Chapter: 

1. Introduction – The MRB and the 
1995 Mekong Agreement 
Framework  

for Cooperation 
2. MA95 Mandate for MRC in 

Conflict Prevention &   Resolving 
and Addressing differences and 
disputes. 

3. MRC Role in Enhancing 
Cooperation and Preventing 
Conflict 

4. Introduction to General 
International Law Approaches or 
Mechanisms for Addressing 
Disputes 

5. Proposed Steps, Process and Needs 
for Addressing Flood and Water 
Related Differences and Disputes 
under MA 95 

Annexes 

Preface – Purposes of EN 
Chapter: 

1. Introduction to EN & TBIDDs 
 

2. TBIDDs in the Mekong River 
Basin 
 

3. Legal Aspects of TBIDDs 
 

4. Pursuing TBIDDs between MRC 
Member Countries 

 
5. Pursuing TBIDDs between MRC 

Member Countries and Upper 
Riparians 

 
6.   MRC Resources and Useful Tools 

Postscript – A Time to Be Vigilant and to 
Act 
 
Annexes 

 

For the MRC and member States, anticipating a potential TBIDD and discussing the basis for the 
identification before it matures to a problem greatly enhances the organization and member States 
ability to harmoniously “manage” the water and related resources of the MRB. The motto as set out 
in Figure P-3 below is: Be prepared! Half the water management battle is to avoid the Hydro-
Illogical Cycle that takes place so often in countries and river basins around the world. 
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Figure P-3: Be Prepared! 
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Chapter 1 Introduction  
 
1.1 Introduction on TBIDDs - Needs, Approaches and Processes for Addressing 

TBIDDs  
 
The issue of identifying and addressing transboundary issues, differences and 
disputes (TBIDDs) begins with describing what is the basis and extent of 
“transboundary” within the context of natural conditions and those that may be 
caused through human-interventions or man-made conditions in an international 
river basin.  
 

Box 1-1: What is “Transboundary”? 
 
 
 
 
 
 
 
 
This is the general scope under international law and the MA95. If the effects on 
other riparians are positive, there is generally no objection since the sovereign rights, 
interests and responsibilities (RIR) of a basin riparian nation has not been interfered 
with or harmed. However, should the transboundary affect be negative, then it is 
possible that the rights and interests of one or more other riparians may be adversely 
affected and/or that the riparian causing the adverse affect has not acted responsibly.  
It is not necessary to wait until an adverse affect is caused before potential adversely 
affected riparians can raise the issue of avoidance or mitigation. It is possible that an 
adverse affect can be anticipated both by the causing party and/or the potentially 
harmed parties through examination of data and information of the river, review of 
proposed project or actions, plans, feasibility studies, environmental impact 
statements, etc. 
 

Box 1-2: What are “Rights, Interests and Responsibilities” (RIR) of Nations 
 
 
 
 
 
 
 
 
The most important “needs” to identify and address real or potentially adverse TBIs 
that might be avoided or mitigated, or those that might develop into differences or 
disputes are: relevant data, information and analytical capabilities; willingness of the 
riparians to cooperate and inform each other of actions and activities that are planned 
or underway (in a timely and complete manner); and a forum to raise, discuss and 
address the real or potential transboundary issue. 
 
 

Basically, any activity in one country affecting the quantity and quality of water 
resources anywhere in the basin (mainstream basin or tributary sub‐basin) that 
causes a change  in water  resources conditions  in another  riparian country  is 
considered as having transboundary affects. 

Under  the  international  law of nations  and  the U.N Charter,  each nation  is 
entitled  to  principles  of  sovereignty,  integrity  and  reciprocity. Within  these 
principles  are  protected  the  rights  and  interests  of  a  sovereign  nation  and 
correspondingly, its responsibilities as a sovereign nation to other sovereigns.  

LA-MA95 
Cross- 
Reference

Chap. 1 
§1.1 



2 

TBIDDs are not confined to flooding conditions that occur naturally or exacerbated 
through man-made activities and exceed the level of a “beneficial” flood to a range 
of harmful or damaging flood conditions. TBIDDs include any activity (natural or 
man-made) that directly or indirectly affects transboundary water resources quantity 
or quality and associated environments of the rights and interests of another riparian, 
regardless of spatial (upstream/downstream or right/left bank on the mainstream or 
tributaries) or temporal (seasonal, annual or accumulative over time) dimensions. 
Hence, for example, mining operations high on a fourth level tributary discharging 
contaminated mine-tailing that crosses another riparian through a second level 
tributary and reaches the mainstream  in yet another riparian may cause adverse 
impacts in both transboundary tributaries as well as the mainstream. A wide range of 
examples can be identified for both direct and indirect water resources related uses 
and impacts on quantity and quality of surface and ground water from land and other 
resources uses to agricultural water uses and applications of agriculture chemicals to 
resulting return flows and discharges of wastewater, to on- and in-stream water uses 
for fisheries, transportation, recreation, etc., to construction of hydro-power facilities 
that may also be multiple purpose for flood control, recreation, etc. 
 
In addition to exploring the development potentials related to using the water and 
related resources of the Mekong River system in the lower portion of the basin, the 
drafters of the MA95 considered a wide range of possibilities to anticipate, avoid, 
mitigate, address and resolve adverse impacts that do or may occur in the MRB from 
natural or man-made causes.  The language was drafted in such a manner that 
standard approaches and processes are listed in the MA95 e.g., Articles 7, 8, 34 and 
35; approaches, legal theories, etc. that are not listed can be identified, negotiated 
and adopted at both technical and policy levels by the MRC Council and Joint 
Committee. It was anticipated that conditions and needs would change as well as 
technology and communication would advance to allow new approaches to be 
advanced and adopted in an innovative and intelligent manner. The mark of a 
successful agreement and implementing organization is the ability of it and its 
member countries to adapt and innovate in carrying out the provisions of the MA95 
and in observing the RIR of an international river basin riparian. To accomplish this 
status relies not only on the written word of the agreement, but knowledge and 
cooperation  of the riparian members of the MRC through their commitment and 
good faith discussions and negotiations in the context of the MRC and as sovereign 
states. The rights and responsibilities of a sovereign extend to all its citizens and 
activities, and for this reason, it is important to know and understand each other’s 
laws and practices in these regards. 
 
1.2 Summary of MRC Countries’ Applied Approaches/Mechanisms and 

Support Needed  
 
Each riparian nation of the MRB and more specifically, the four members of the 
MRC in the Lower Mekong River Basin region, have developed and adopted ways 
and means to promote development and to address contentious issues, differences 
and disputes that might occur within the MRB boundaries. All four MRC members 
have subscribed to the principles of peaceful coexistence and peaceful settlement of 
disputes set out in the UN Charter, and each have enjoyed inter-country/ 
governmental relations with their neighbors as well as joint participation in the 
cooperative ventures set out in the MA95. Within the scope of the MA95 and 
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operations of the MRC, approaches and mechanisms have been identified and 
addressed in the Working Paper and several will be elaborated on more fully in this 
EN. In addition, through the national papers prepared by national experts of each 
member country, the constitutional and legal provisions, processes and practices of 
each country are set out in summary in Chapter 3.3 of this document.  
 
It is important to understand and appreciate that in many cases, identification of the 
TBIDDs will not originate at the highest levels of a government or within the MRC; 
they will originate in some obscure field site through the awareness of local people 
or local officials who may not be aware of the transboundary significance of the 
incident or potential incident. Often when the issue is brought to the attention of 
higher level officials of government, all the facts and impacts may not be known, yet 
understandably, it cannot be ignored or if so, at the peril of the party. For this and 
other reasons, countries are more prone to raise the issue in a bilateral or multilateral 
setting, and more informally and cautiously before addressing the issue in that 
context or bringing it up to the MRC. A member country can formally raise the issue, 
difference or dispute with another riparian with the MRC Council and/or Joint 
Committee, but often it might prefer to request the less formal input from the MRCS 
to facilitate the identification, extend of real or potential harm and options available. 
The MRCS can respond if it has the authority from the JC or it can request the 
approval of the JC to facilitate the member(s) request.  
 
1.3     Purpose, Scope and Content of this Explanatory Note  
 
The purpose of this EN is to supplement what has already been written and approved 
in the LA-MA95 with a practical emphasis on how to identify, address and resolve 
contentious TBIDDs. It is directly applicable to both natural and man-made adverse 
impacts from flood conditions, as well as a full range of other TBIDDs that have or 
might occur from implementation of the MA95 and national or joint activities of the 
riparian members in the MRB.  
 
The scope and content of this EN is confined to contentious or adverse TBIDDs, but 
not confined only to TBIDDs or only DDs related to TBIs that emerge from an 
activity of the MRC in implementing the MA95. This EN includes TBIs that do not 
rise to the level of a DD as well as those that do; it includes TBIDDs that do or might 
potentially occur from natural causes or from actions of one or more riparians, their 
agents or citizens in the public or private sector that does or may adversely impact 
the rights and interests of other MRB riparians. It is intended to be applicable to any 
transboundary incident or issue that has or may become contentious and may evolve 
into a difference or dispute as a result of the impact or interference with the rights 
and interests of another riparian state. In other words, if an incident or element of 
knowledge and belief of real or potential harm by one riparian leads it to conclude 
that the cause of the harm is caused in the territory of another riparian or by the 
conduct of that riparian, then it can and should be raised and addressed. The key is 
“transboundary” adverse affects. Applying the general principle of who has the right 
and responsibility to raise the issue to determine its validity, it is the party that has 
knowledge (fact or belief) of an occurrence or likelihood or an occurrence. That 
means it could be either the party that may or could be causing the harmful impacts 
to another riparian or the party(ies) who are aware of the potential or real adverse 
impacts that interfere with their rights and interests. Thus, the burden to raise the 
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issue is up to the party with the knowledge or awareness (even if the party causing 
the adverse affects has the potential to know of the possible or real adverse affects 
from its actions, but does not raise the issue, it will likely be held accountable for 
“did or should have known”). Once the potential cause of an adverse impact has been 
identified and raised by a riparian, the “burden of proof” for the cause (or potential 
cause) and for the extent or potential of adverse impact is applicable to the concerned 
of the issue.  
 
This may all sound very legalistic, but in fact, it generally has less to do with the 
laws and rules of conduct than with the technical aspects (data, information, and 
analyses). For this reason, it is important to know that identifying, addressing and 
resolving any TBIDD is an inter-disciplinary, inter-active process that requires the 
input and cooperation of officials, experts and ordinary people with knowledge or 
observation of the issue. 
 
1.4    Terms, Definitions and Usages  
 
In just the short space of the paragraphs above and throughout this document, many 
terms are used that may be unknown or cause confusion and misunderstandings with 
the users of the LA-MA95 and this EN. It may be useful to identify and define key 
terms and their usages, particularly since it may appear inconsistent to use one term 
one time and another term another time and are we to understand that they mean the 
same thing or something different. Of course this is even made more complicated 
when moving from English to one of the national languages of the MRC member 
countries or French as another common language in the region.  
 
Many of the terms are “legal” in nature, but often these same terms have the various 
uses by different disciplines, or have specific meaning as defined in the MA95 or 
other MRC documents (procedures, rules, etc.). Sometimes different donors use 
different terms that are incorporated into the project documents and reports. A 
common communication rule is “let’s try to know that what we say is what we mean, 
and that we mean what we say”. It is important to define key or commonly used 
terms and their usages.  
 
Annex 1-1 contains a Table with terms, definitions and usages relevant to this 
reference document and the topics covered. The table is dynamic and should be 
expanded upon through contributions from participants and readers. Where more 
than one definition or usage is encountered, all should be included in the appropriate 
column. Frustrating misunderstandings often occur through unclear or ambiguous 
meaning of terms in the context of their usage. If we are to successfully identify, 
address and resolve real and potential/anticipated TBIDDs, we need to know and 
understand each other, regardless of position, educational level or involvement.  
 
The regional meetings held to formulate this EN attempted to gain a common 
understanding by identifying key concerns of each country as summarized in the 
matrices of Annex 1-2. In preparation of the National Reports briefly summarized in 
Chapter 3 and set out in full in the Annexes 3-24 through 3-27, it was requested that 
each country concur with or reflect their definition and usage of the key terms to 
facilitate a mutual understanding. For that reason, some terms may have numerous 
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definitions and usages, a common and normal consequence of working in several 
languages and many disciplines. 
 
Many of the terms and their application to various concepts of identifying, 
addressing and resolving TBIDDs came from a wide range of references and source 
materials used and by the SILA in preparing this EN. The main references and 
source materials are set out in Annex 1.3. 
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Chapter 2 TBIDDs in the Mekong River Basin  
 
2.1 Why this topic is important to MRC and Member States 
 

Box 2-1: Preparedness on TBIDD Is Important 
 

 
 
 
 
 
 
 
 
Whenever  any nation,  agency  or anyone confronts the issue of sharing water 
amongst competing parties at the  international, national, basin or local levels in 
usable and timely quantities and qualities while avoiding, preventing, mitigating or 
addressing and resolving natural or human caused damages or disasters, they and 
their decision makers are immediately faced with identifying and defining their and 
others rights, interests and responsibilities relative to the real, perceived or 
anticipated circumstances and consequences before them. National laws normally 
address the relationships of people and water and other resources and how they are to 
be allocated and used, and defining the rights and obligations of water users and 
directing mandated agencies on how to implement the laws. International law and the 
UN Charter provide the framework for addressing shared water resources and the 
rights and obligations of sovereign nations. In particular, the UN Charter strives to 
achieve good neighborly relations and good faith actions that address and resolve 
transboundary issues, differences and disputes in an amicable, cooperative and 
timely manner. International law and specifically international water law provides 
the principles, processes and general framework. For the four Lower Mekong River 
Basin countries these principles, processes and the general framework have been 
refined and mutually accepted in the 1995 Mekong Agreement, a treaty that 
established the MRC as an international intergovernmental body to carry out its 
provisions and expectations. Normally the national water law and national means for 
addressing and resolving water issues, differences and disputes would not be applied 
in transboundary situations. However, they may provide a rich array of options to 
facilitate the interpretation and application of the MA95 and optionally for bi- and 
multi-lateral efforts.  
 
The intentions and expectations of the MA95 are the expressed desire and 
commitment by the four LMRB countries: forthright but voluntary and timely 
cooperation and transparency of what is known about the MRB in terms of sources 
and uses of water and the environment and what uses are planned to make the best, 
most beneficial and optimum uses of the water and related resources of the MRB and 
protection of its environment. They also expressed their intention of engaging in 
cooperation and understandings with the two upper non-signatory riparian countries. 
Relevant to understanding how important this topic is to signatory and member 
States of the MA95 and MRC are the quotations set out in Box 2.2. 
 
 

Each MRB riparian nation is a sovereign State entitle to certain rights, interests 
and responsibilities (RIR) within  its borders in the waters and environment of 
the MRB.  Identifying  and  addressing  TBIs  is  essential  to  protect  and  assert 
these rights and interests and to insure meeting responsibilities. 

LA-MA95 
Chap. 3 
§3.3 
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It should be clear from the provisions of the MA95 that water management in the 
MRB by the MRC includes not only planning and developing the water and related 
resources of the Basin, or even in maintaining the status quo, but also includes 
preventing or addressing and resolving contentious issues, differences or disputes 
that might arise amongst the member States of the MRC. This is the meaning of 
“integrated river basin management” (IRBM) as a component of IWRM subscribed 
to by the member States and a major feature of the MRC Strategic Plan: 2006-2010; 
it requires “institutional” integration in planning, analyses and decision-making by 
representatives of the four members States in their capacities on the Council, Joint 
Committee and MRCS. 
 

Box 2.2: MA95 Provisions 
 

Chapter 1. Preamble 
Reaffirming … sustainable development, utilization, conservation and 
management of the Mekong River Basin water and related resources… 
 
Affirming … taking into account the regional benefits that could be derived 
and/or detriments that could be avoided or mitigated from activities within 
the Mekong River Basin undertaken by this framework of cooperation. 
 
Realizing the necessity to provide an adequate, efficient and functional joint 
organizational structure to implement this Agreement …, and to address and 
resolve issues and problems that may arise from the use and development of 
the Mekong River Basin water and related resources in an amicable, timely 
and good neighbourly manner.  

 
Chapter III. Objectives and Principles of Cooperation 

Article 1. Areas of Cooperation 
To cooperate …, in a manner to optimize the multiple-use and mutual 
benefits of all riparians and to minimize the harmful effects that might result 
from natural occurrences and man-made activities. 

 
Article 3. Protection of the Environment and Ecological Balance 

To protect the environment, natural resources, aquatic life and conditions, 
and ecological balance of the Mekong River Basin from pollution or other 
harmful effects resulting from any development plans and uses of water and 
related resources in the Basin. 

 
Article 7. Prevention and Cessation of Harmful Effects 

To make every effort to avoid, minimize and mitigate harmful effects that 
might occur …, from the development and use of the Mekong River Basin 
water resources. 

 
In general, most all has gone well in the MRB; a good understanding of the MRB 
exists through data and analyses and both national and basin projects have been 
undertaken with few “hotspots” or hiccups that have emerged since 1995. A 
commendable implementing international organization has been established – the 
MRC with its three principle organs - to carry on and enhance the work and 
achievements of its predecessor organizations under the terms of a more 
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comprehensive agreement that replaced the two previous agreements amongst the 
four parties. A lot of progress has been made under programmes and activities of the 
MRC in close cooperation with relevant national Mekong committees and line 
agencies. 
 
But, inevitably in carry out such a challenging mandate of the MA95, contentious 
issues and differences are bound to arise between the rights, interests and obligations 
of one party with those of another over real, perceived or anticipated incidents. The 
LA-MA95 provides an interpretation and analysis of the MA95 mandate in 
identifying, avoiding, mitigating or addressing and resolving the TBIDDs of the 
MRC within the framework acceptable and accepted by the four member countries 
and in the context of international law. This includes both the technical and legal 
aspects tempered by the social, economic and cultural attributes of each member 
country. Although the LA-MA95 and this document are being prepared under the 
FMMP with direct concern over TBIDDs that concern floods, these two reference 
documents are equally applicable to most all other water and related resources and 
environmental transboundary concerns that might arise, and may linked with broader 
flood prevention and management issues at national and basin levels.  
 
With the inevitability of TBIDDs occurring, particularly in light of the economic 
developments and resource requirements in each of the MRC member States and in 
upstream China, the MA95 only sets out a general but comprehensive framework for 
promoting the cooperative development and sharing of the water and related 
resources and protection of the basin’s environment as well as for conflict avoidance 
and management (or alternative dispute resolution – ADR – as is now more 
commonly used). The substance of  options and processes of the MA95 is set out in 
the LA-MA95.  
 
The sooner and better that the MRC and all riparians of the MRB can anticipate and 
identify a real or perceive natural or human induced incidents before “substantial 
damages” or “significant impacts” occur, the more amicable it can be addressed 
through cooperation. These are the purposes of the data and information gathering, 
exchange and analyses systems and other MRC Procedures and technical guidelines 
put in place under WUP, and many of the activities and efforts of the EP, NAP and 
other programmes and projects of the MRC. The reality of international and national 
river basin development and management is of course, not so simple. True, 
transboundary intentional harm by one riparian to another should not occur and for 
the most part can be avoided through accurate forecasting and projections, careful 
planning and transparent utilization. But it may not be possible to anticipate all the 
consequences of upstream/downstream, left bank/right bank, in-stream/on-
stream/off-stream uses and occasional unpredictable natural occurrences resulting in 
substantial damage to the rights and interests of one or more riparians and/or 
significant adverse impact to the Mekong mainstream and on transboundary 
tributaries. When such an adverse consequence or occurrence happens, such an 
incident triggers activation of provisions in the MA95 or international law that has 
remained dormant until needed.  
 
The MRC and Mekong Riparians do not need to be “overly prepared” nor on high 
alert status boarding on paranoia regarding addressing and resolving contentious 
transboundary issues, differences and disputes. But it is suggested that an increased 
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knowledge and capability be available at MRC and member States to identify real or 
potential “hotspots”, and what, who, how and when to react should an incident be 
real, perceived to be real or anticipated. That is why this topic is or should be 
important to the MRC, its member States and all MRB riparian nations. The old 
cliché applies that it is better to be prepared than to be sorry. Preparedness is the first 
criteria of cooperation and cooperation is the mantra of the MA95. To know what 
TBIDDs are, and how to identify them is the first step. 
 
2.2    The Nature of TBIDDs  
 
As stated in the LA-MA95 Introduction, it consists of five chapters and three 
annexes; Chapter 1 contains a brief statement on the nature of transboundary flood 
issues, differences and disputes. The subtle but genuine basis for TBIDDs is set out 
in Box 2-3. 

Box 2-3: Nature of TBIDDs 
 
 

 
 
 
 
 
 
 
 
 
 
The very meaning of “transboundary” is something that happens in one country that 
has positive or negative impacts in one or more other countries, an impact that 
crosses a national boundary in the basin.6 These impacts are “inter-jurisdictional”. In 
the case of river basins with two or more riparians this transboundary/cross-border 
gives rise to the up-stream/downstream (consecutive) or left bank/right bank 
(concurrent) legal relationship depending upon the location of the national 
boundaries/borders as they bisect the mainstream or tributaries or use the 
watercourse as the boundary line. The point is, regardless that the positive or 
negative impacts may geographically occur whether the river basin was one nation or 
six riparians as in the case of the Mekong River Basin, TBIDDs only occur because 
two or more sovereign nations are involved, each with rights, interests and 
responsibilities obligations due to their state-hood status under international law. 
Similar impacts occur within a nation, but national law, policies and practices are 

                                                            
6 In the FMMP “TBFI Identification” Report (0807), a working definition was adopted to identify and categorize types 
of floods and how they might impact Mekong riparians. The adopted TBFI definition, similar to the ECE 1992 Water 
Convention, states: Any existing or potential substantial adverse impact on the natural, economic or social environment 
within an area of a Riparian State resulting from a change of the water conditions during the occurrence of floods 
and/or during the flood season of the Mekong River system caused by a human activity, originating wholly or in part 
from within one or more areas of one or more other Riparian States. In the WP and this report, TBFIs include both 
those of nature’s origin as well as those caused or a natural flood condition worsened by human activities or 
interventions. The distinction being that TBFIs may be identified and avoided or mitigated through cooperation before 
an occurrence, and only those  floods caused or made worse through human activity may become a contentious issue, 
difference or dispute that needs addressing and resolving if they can or have caused significant harm or substantial 
damage to another riparian. 

The  nature  of  most  all  transboundary  (inter‐jurisdictional)  water  (flood) 
differences and disputes comes not from the hydrologic unit of the river basin 
or groundwater aquifer or the associated environments, e.g., not from nature 
and  the  peculiar  characteristics  of water  resources.  TBIDDs  come  from  the 
notion of  the nation‐state  and  concepts of  sovereignty  and  the  impacts on 
water and  related  resources due  to  the action of humans  (governments)  in 
the quest to develop or alter the nature of water resources for the benefit of 
their  inhabitants.  TBIDDs  occur  at  the  national  level  due  to  administrative 

LA-MA95 
Chap. 1 
§1.1 
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employed to address them. Only when negative cross-border impacts occur or are 
anticipated does it activate the TBIDD that is the primarily focus of the LA-MA95 
and this EN.  
 
TBFIs and other causes of TBIDDs that fit within the context of avoiding, 
mitigating, addressing and resolving are those that are caused or exacerbated by 
human interventions in the form of projects or activities that interrupt the normal or 
natural course and consequences of water in the mainstream and inflows from 
tributaries. Some such interventions may contribute positive consequences within 
and across borders of the international shared river system while other interventions 
may and can cause significant or substantial negative consequences to the flood 
rights and interests of another riparian and to other rights and interests of the basin 
riparian.7 These cause and effect linkages and interdependencies can provide a very 
complex situation for the concerned parties, and often the anticipated and perceived 
incident is quite different from the “real” incident that might or has occurred 
determined on accurate and timely data and information and impartial analyses. For 
these reasons, most of this EN refers not so directly to TBFIs, but rather TBIDDs to 
insure the realism that must be applied in identifying, describing, addressing and 
resolving such incidents.  
 
TBIDDs are multi-dimensional (physical, technical, social, economic, legal, 
institutional); the very nature of water, related resources and the environment creates 
situations for rise of contentious issues. TBIDDs necessitate first an accurate and 
timely physical and technical description and analyses to understand the 
circumstances that may or have caused or be considered an “incident” adversely 
affecting the rights, interests or obligations of one or members of the MRC, followed 
by then applying the “legal” framework and other intervening factors and concerns. 
 
Figure 2-1 was developed to illustrate the origin, nature and solutions to TBFIs. In 
reality, most TBFIs are the physical result of nature and thus generally beyond being 
an incident giving rise to one nation alleging a claim against another nation that it 
violated  the former’s rights or interests or was not in acceptable compliance with the 
latter’s international obligations or responsibilities. In most river basins, an intensity, 
duration and frequency analysis (IDFA) of floods greatly facilitate the concerned 
countries with taking steps to avoid or mitigate harmful effects. The data, 
information and analysis also help to ascertain the spatial and temporal source and 
impacts, and to determine if the extent of harmful effects were the results of nature or 
human interventions. Flood issues within a nation are normally confined to 
addressing and resolution within the boundaries of that country under national laws 
and practices.  Figure 2-1 summarizes the scope of TBIDDs applying a basic 
diagnostic analysis approach. 
 
 
 

                                                            
7 In many FMMP and other MRCS program meetings, Thailand has emphasized the need not to forget about “positive” 
impacts and potentials while strongly focusing on negative impacts. Positive and negative impacts can occur from 
natural occurrences and human interventions, and identifying positive impacts is one way to promote cooperation 
amongst MRC members. However, for this EN, the emphasis is on the real or potential negative impacts and those 
provisions of the MA95 for avoiding or mitigating detrimental effects, or if necessary, to address and resolve the 
contentious issues, differences or disputes.  
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Figure 2-1:  

 
 

The LA-MA95 (Chapter 3.1) provided a brief statement on the MRB transboundary 
issues and problems that existed in the 1990’s and now, with conclusions on the 
prospects for and needs of the MRC and MCs to address them. It noted there are two 
distinct transboundary hydro-geographic river system conditions in the MRB under 
which TBIDDs might exist or arise:  
 

1. The mainstream creating upstream/downstream (consecutive) and left 
bank/right bank (concurrent) relationships between the riparians with their 
respective tributary inflows; and  

2. The transboundary/cross-border MRB tributaries that aside from their 
impacts on the Mekong River mainstream can and have created conditions of 
major concern to those respective riparians.  

 
Again, we must be quick to acknowledge that there are both positive and negative 
real and potential causes and effects that can occur within the MRB. On the former, 
the MA95 is clear and unambiguous on the rights of the MRC riparian members and 
other basin riparians to utilize their share of the water in a reasonable and equitable 
manner (Article 5) and through cooperation to optimize the multiple-use and mutual 
benefits and to minimize harmful effects that might arise from natural occurrences 
and man-made activities (Article 1). Jointly developed projects, trade-offs and 
exchanges are examples of how this can be done under the MA95 provisions. On the 
negative effects, the LA-MA95 spells out the many provisions of the MA95 
committed to by each MRC member State on their responsibilities not to cause 
harmful effects (Article 7) through negative externalities created by one or more 
riparians upon one or more of the other riparians. The cause and effect of negative 
externalities is any action by one riparian the result of which creates a negative effect 
or impact upon the rights and interests of another riparian through substantial 
damage to the latter or significant impact on the mainstream. Examples may be 

LA-MA95 
Fig. 2 

LA-MA95 
Chap. 3 
§3.1 
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through an unreasonable or inequitable off-stream, in-stream and on-stream 
utilization of waters of the Mekong River system, interference with the agreed upon 
maintenance of flows on the mainstream, untimely discharging of large volumes of 
water that may create flooding conditions and bank erosion to another riparian or of 
pollutants that adversely affect water uses, aquatic conditions and the environment of 
the basin. 
 
As Figure 2-1 illustrates, causes of TBFIs and other TBIDDs can have their origin in 
nature or due to human interventions (as stated in Article 1 of the MA95). The LA-
MA95 discusses the twin menace of nature – floods and droughts as natural 
occurrences – that create problems for riparians of an international river basin with 
the latter possibly made worse through climate changes in parts of the basin. But 
these conditions may be made worse for other riparians (downstream or opposite 
bank) and their rights and interests through human interventions by one or more 
riparians (upstream or opposite bank) who are protecting their interests in their 
territory (prevent damage and destruction to their people and their properties or 
operations along the river or increase diversions and storage capabilities either on the 
mainstream or tributaries for supplemental water supplies). Aside from human 
(government) interventions to lessen the adverse affects of nature, any other 
intervention intended to benefit the intervener country, whether for development or 
protection (like dams, bank protection works, diversions, discharging inadequately 
treated wastewaters, etc.), considered within their rights and interests that causes or 
may cause harm to another riparian’s rights and interests brings into play the 
internationally accepted concept of state responsibility (MA95, Article 8). 
Cooperation is essential to avoid or mitigate the transboundary harmful effects of 
floods (i.e., TBFIs) and droughts caused by nature; cooperation, communication and 
coordination is required to avoid, mitigate, address and resolve problems caused or 
intensified by human interventions that could lead to a difference or dispute. From a 
legal perspective, the nature of TBIDDs is summarized in Box 2-4. 
 

Box 2-4: Legal Nature of TBIDDs 
 

 
 
 
 
 
 
 
The first or immediate effort of the MRC through its range of capabilities in the 
Council, Joint Committee and MRCS and direct involvements of the member States 
through their NMCs is to assess natural conditions and insure measures to mitigate 
harmful effects by one riparian does not cause harmful effects to another riparian. On 
the flood issue side, the FMMP is attempting to carry out this role, and hopefully 
soon a strong drought management project will be undertaken by the MRC – at last 
providing a real opportunity for integrated river basin management of at least these 
two menaces.  
 
In Section 3.3 of the LA-MA95, a quick look was made at the TBIs now and 
prospects to address them and others that may arise in the future. In spite of the many 

There is a clear distinction between natural causes and human causes to TBIs. 
TBIs can be  from natural causes or human‐made or made worse by human 
interventions.  But TBDDs can (should) only arise from human‐made or made 
worse  interventions. With a right of an  intervention for a benefit comes the 
corresponding responsibility of an  intervention that causes harm to another 

LA-MA95 
Chap. 3 
§3.3 
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accomplishments in the LMRB made by the MRC under the MA95 and MRC’s 
predecessors under two prior agreements, there remains considerable real and 
potential harm from the twin menaces and many other TBIs that could develop into 
differences or disputes. A number of key questions were raised as to who should 
raise such issues, how to identify and raise the issues, and what tools are available to 
address and resolve them. The following chapters of the LA-MA95 provide answers 
from the MA95 and MRC documents to these questions as well as provisions under 
international law. This EN goes into greater depth in providing more examples and 
details to answers and explanations to approaches that are available. But first we 
must know what we are talking about, and if we are all talking about the same thing. 
Thus, identification is the starting point. 
  
The FMMP C2 completed a study and report on the Transboundary Flood Issue 
Identification (MRC/FMMP, August 2007) which provided a broad examination of 
both natural and human made flood issues. That report summarizes results from 
regional consultations, providing a definition of TBFIs and identifying six broad 
groups of transboundary flood issues. That report is an important document to read 
in conjunction with the LA-MA95 and this EN. However, that report is a first 
general inventory/identification and does not go into related issues which may occur 
in the seasons or on tributary locations that may exacerbate natural or human-made 
flood issues, nor does it address the wide range of other non-flood water related 
issues of the MRB or the LMRB.  
 
2.3    TBIDD Approach: Identification of Hotspots and Diagnostic Analysis  
 
One approach to identification of TBIDDs is to begin with listing “transboundary 
hotspots” (TBHS) in the MRB identified through a process of preliminary 
transboundary diagnostic analysis (TDA) and preliminary SWOT analysis as 
illustrated in Figure 2.2.8 TBHS can be defined as geographical locations in the 
Mekong River Basin that are of high concern to one or more riparians that have or 
may affect the riparian’s rights, interests or responsibilities to other basin riparians. 
Initially this may be based upon knowledge and information of the MRC member 
Countries through their NMCs and data, information and analyses in the MRCS. The 
purpose for making this “hotspots”  list is to begin with current information and 
perceptions as to where in the MRB there are situations, projects or activities that 
may or have already caused transboundary concerns,  issues and differences. Annex 
2.1 provides details on how to identify TBHS. Annex 2.2 provides reference material 
for a SWOT analysis approach discussed in Chapters 3.2 and 6.3 as an invaluable 
tool for MRC. For scoping TBIDDs, however, a quick preliminary SWOT analysis is 
recommended to get an understanding of the situation. 
 
In the FMMP and other programmes and projects of the MRCS, TBHS identification 
could enable the MRC and member countries (MCs) and in particular the MRCS and 
the NMCs a dynamic “think-tank” method of diagnostic analysis (DA) of the current 
situation in the MRB relative to the rights, interests and responsibilities of all 
riparians (including the upper two non-MRC member riparian nations). Hotspots can 
be of positive or negative nature. For the FMMP, this would include flood-prone 

                                                            
8 The term “hotspot” may not like in the MRB as it might imply a negative connotation. In fact, it is a commonly used 
term in many professional and scientific fields to identify a significant event or occurrence, positive or negative, to 
focus the attention of concerned parties.  
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areas considered for their intensity, duration and frequency whether on the 
mainstream or tributaries any time during the year as well as other serious types of 
incidents of concern to the MRC and MCs.9 An “intensity, duration and frequency 
analysis” (IDFA) is recommended for the identification of problem-causing 
reoccurring incidents caused by natural occurrences and/or human interventions. 
This goes beyond a single impact analysis to cumulative and repetitive impact 
analyses. 
 

Figure 2-2: Scoping TBIDDs 
 

 
 
2.4   MRC Identified TBIs  
 
Various trans-boundary analyses activities were carried out in 2001 and 2002 under 
the WUP project during which the following six trans-boundary issues, as perceived 
by the member countries at the time, were identified:   
 

(i)    declining fish production,  
(ii)   increased magnitude of flooding,  
(iii)  sedimentation (including bank erosion),  
(iv)  reduced dry season flow in the mainstream,  
(v)   dams on the mainstream, and  
(vi)  water quality deterioration. 

 
In early 2003, training was provided in Transboundary Diagnostic Analysis (TDA) 
techniques, an issues-based approach to analyzing and planning solutions and 

                                                            
9 Currently, the MRCS EP and Eco-Asia in collaboration with other MRCS programmes are working to develop the 
criteria and identification of transboundary “hotspots” (TBHS). Consultations are ongoing and their reports are being 
eagerly awaited. 
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developments for transboundary environmental management.  TDA was introduced 
in support of the BDP and EP activities at which time trans-boundary analysis 
activities under WUP Working Group 2 were considered to be completed. WUP’s 
Working Paper No. 1 on TDA is set out in Annex 2-3, and Annex 2-4 illustrates the 
TDA application in the Black Sea. GEF intends that the outcome of TDAs would 
lead to a SAP (Strategic Action Programme) for basin.10 WUP did not formulate a 
SAP for the MRB as that would tend to duplicate the efforts under the MRC 
Strategic Plan and BDP. 
 
FMMP utilized a TDA approach in the identification of transboundary flood issues 
in the LMRB in 2007 and concluded a list of six broad groups:11 
 

(i) floodplain development within the Mekong Delta, 
(ii) upstream development in the Lower Mekong Basin that has an impact 

on the Mekong Delta, 
(iii) upstream hydropower development in the Upper Mekong Basin, 
(iv) hydropower project development and operation in the Se San, Srepok 

and Se Kong river basins, 
(v) bank protection and port development, sand excavation, dam-

operation communications in the upper reaches of the Mekong 
mainstream, and 

(vi) increased flooding on tributaries in northeast Cambodia. 
 
2.5 Emerging Transboundary Concerns: Climate Change & Global 

Warming 
 
There is another factor that may give rise to international water resources TBIDDs – 
impacts from climate changes and national responses to manage water. This issue is 
being discussed in international forums, national assessments and expert groups. A 
recent study completed in the USA, where the jurisdiction of states on inter-state 
rivers and water bodies is very similar to that of sovereign nations on an international 
river system, the projected impacts from climate change will adversely affect most 
all existing uses of water and present a real challenge to water managers and policy 
makers in making adjustment to minimize the adverse impacts while attempting to 
maintain sustainable development and environmental protection (See Annex 2-5). 
The MRC EP has initiated a project in 2008 to focus on climate change entitled 
“Climate Change and Adaptive Initiative, and several member States, e.g. Viet Nam 
and China have also begun to place emphasis on possible impacts from climate 
change at the national level. 

 

                                                            
10 GEF’s International Waters Programme Training Course on TDA/SAP approach defines in the course Glossary of 
Terms - TDA/SAP process: The development of a Transboundary Diagnostic Analysis (TDA) followed by the 
formulation of a Strategic Action Programme (SAP) is a requirement for most projects proposed for financing in 
Operational Programmes 8 and 9 of the GEF International Waters Focal Area.  

11 “Transboundary Flood Issue Identification”, FMMP, MRC, August 2007. This was an initial effort at identification 
of flood issues; with subsequent knowledge and awareness should be repeated periodically.  
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Chapter 3 Legal Aspects of TBIDDs  
 
This chapter addresses three specific areas of law applicable to addressing 
transboundary issues, differences and disputes. The first area covers international 
law, practices and instruments that could be applied by concerned countries where a 
treaty between them on the subject matter does not exist or is not applicable due to 
omission of the contentious issue or the treaty is ambiguous. The second area 
expands upon the provisions of the 1995 Mekong Agreement and internal documents 
of the MRC beyond what is included in the LA-MA95 (Working Paper). And the 
third area concerns the applicable national laws and practices of the four MRC 
member States. 
 
3.1    International Law, Practices and Instruments to Address IDDs: ADR 
 
The materials in Chapter 4 and Annexes 4 and 5 of the Working Paper are 
embellished in this section. That chapter provided a brief description of the sources 
of international law, the Alternative/Appropriate Dispute Resolution (ADR) 
approaches or mechanisms available under international law practices and a list of 
nine recommended references relevant to addressing and resolving TBIDDs in the 
MRB. Chapter 4 states that the approaches or mechanisms available under 
international law, popularly referred to as “ADR” (Alternative/Appropriate Dispute 
Resolution) would normally include one or more of the following tools-cum-
processes in some form, and generally in a listed descending order, i.e., most 
amenable and amicable to most polarizing and confrontational:12 
 

• Consultation & Mitigation; 
• Negotiation & Conciliation;  
• Mediation13; 
• Arbitration;  
• Adjudication/Litigation.  

 
This Section 3.1 expands upon the sources of international law, provisions in key 
international documents (UN Charter, treaties and conventions), and provides 
examples of State practice in promoting and mandating ADR. The texts of 
supporting materials are set out in annexes to this report. The focus is on applicable 
international best practices from international law (such as UN Charter, ASEAN 
Charter, judicial and arbitration tribunals, mediation, field surveys and 
investigations), from other water treaties and river basin organizations (such as 
US/MEX/CAN, in Europe and in Africa), and relevant national laws and practices 
(such as the ADR Act in the US and other countries, etc.). 
 
3.1.1    Sources of International Law and Practices 
 
Why examine the scope and content of applicable international law and practices 
with regards to TBIDDs in the MRB when the four sovereign nations of the LMRB 
have negotiated and committed to the provisions of the 1995 Mekong Agreement? 
Because the MA95 acknowledges the importance and application of international 

                                                            
12 All ADR approaches or mechanisms available under international law are also included in the MA95. 
13 See Annex 4 of the WP for an explanation of the key elements to a mediation process.  

LA-MA95 
Chap. 4 
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law in its Preamble and Article 35 for addressing and resolving differences and 
disputes arising under the agreement. Furthermore, in any contentious issue, 
difference or dispute between any member State of the MRC and one or both upper 
non-MRC riparians, the principles of international law would be applied. 
One of the most respected authoritative sources on international law is  the two 
volume treatise “Oppenheim’s International Law” first published in 1905 and 
updated in the 9th  Edition by Jennings and Watts (1992, paperback 1997). It is a 
valuable reference source for Ministries of Foreign Affairs, lawyers and others 
directly involved in international fresh water matters such as the MRB. The listing of 
possible sources of international law are applicable to the TBIDD issue for MRC 
members and it demonstrates the need for creativity and flexibility in seeking options 
and solutions to contentious issues, differences and disputes. Oppenheim points out: 
 

 “While some deficiencies in international law make it as yet undeniably an 
imperfect legal order, developments over the past half century in particular 
indicate considerable progress towards their amelioration. (i.e., enforcement 
limitations of international law) … 

 
 There is similarly increasing acceptance that the rules of international law are 

the foundation upon which the rights of states rest, and not longer merely 
limitations upon those states’ rights which, in the absence of a rule of law to the 
contrary, are unlimited. … 

 
 Furthermore international law may now properly be regarded as a complete 

system. By this is meant not that there is always a clear and specific legal rule 
readily acceptable to every international situation, but that every international 
situation is capable of be determined as a matter of law, either by applications of 
specific legal rules where they already exist, or by the application of legal rules 
derived, by the use of known legal techniques, from other legal rules or 
principles.”14 
 
If international law consists of rules of conduct and legal techniques, what are the 
sources to be considered? Noting that “the source of a rule of law is to be found in 
the process by which it becomes identifiable as a rule of conduct with the legal force 
and from which it derives its legal validity”, the Treatise identifies eight distinct 
sources of international law:15 
 

1 Custom – the oldest and the original source of international law as well as of 
law in general. For this reason, although an international court is bound in the 
first instance to consider any applicable treaty provisions binding upon the 
parties, the treaty will in case of doubt be interpreted against the background 
of customary international law, which in so far as it embodies a rule of ius 
cogens [jus cogens] with which a treaty is in conflict, will indeed prevail over 
the treaty. 

 
2 Treaties – are the second source of international law; developed as a means 

whereby states could give to rules for their mutual conduct a greater 

                                                            
14 Oppenheim’s International Law, Ninth Edition, Volume 1, pages 11-13 (1992). 
15 Supra Footnote 8, paraphrased from pages 23-52. 
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particularity that was provided by custom. (The UN Charter is a treaty that 
has become the basic legal instrument for the international community.) 

 
3 General Principles of Law – The legal principles which find a place in all or 

most of the various national systems of law commend themselves to states for 
application in the international legal system. The acknowledgement of 
general principles of law as a source of international law enables rules of law 
to exist which can fill gaps or weaknesses in the law which might otherwise 
be left by operation of custom and treaty law. 

 
4 Decisions of Tribunals – Decisions of courts and tribunals are a subsidiary 

and indirect source of international law. 
 

5 Writings of Authors – The Statute of the IJC enumerates as a subsidiary 
source of international law ‘the teaching of the most highly qualified 
publicists of the various nations’. 

 
6 Equity – Considerations of equity form part of the underlying moral basis for 

rules of law. 
 

7 International Organizations and Sources of International Law – 
Activities associated with international organizations can be fitted into the 
traditional categories for the sources of international law, either being 
attributable to treaties or as part of customary international law. 

 
8 International Comity and Morality – A factor of a special kind which also 

influences the growth of international law is the so-called comity. In their 
intercourse with one another states observe not only legally binding rules and 
such rules as have the character of usages, but also rules of politeness, 
convenience, and goodwill. Moral principles may and do form the basis of 
much of international law.” 

 
9 Why the emphasis on identifying these “sources of the rule of law” 

acknowledged under international law? Because this EN stresses the need to 
be flexible, creative and considerate in identifying, addressing and resolving 
TBIDDs through an understanding of range and scope of legal authorities 
that can be brought into the process. For example, international law 
(according to Oppenheimer and many other noted publicists) recognizes the 
significance of a treaty on a particular topic, such as the MA95 (No. 2 from 
above list), but also acknowledge that treaties are not perfect, complete nor 
may adapt to changing conditions, and for that reason, other sources may 
need to be applied to satisfactorily address and solve some issues that may 
come up (Nos. 1 and 3-8 from above list). This is also proclaimed in the 
MA95 (Chapter 1 Preamble, last paragraph and Articles 8 and 35). Thus, 
although the MA95 may be complete and clear as to the matter and means of 
avoiding, mitigating, addressing and resolving issues, differences and 
disputes, the options available to a MRC member State provide some 
flexibility on how they and others may act and respond. From a legal 
perspective it should be understood there are a wide range of sources to the 
rule of law upon which to find solutions as noted in the eight sources set out 
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above. For these reasons, it is important to identify and understand the 
sources of law and practices in each of the four MRC member States in 
addressing and resolving IDDs. Of course, there are also technical, social, 
cultural, economic and environmental considerations to be taken into account 
in addressing any particular TBIDD. These topics are not covered in this EN. 

 
3.1.2 Relevant Examples of International Agreements and National Laws and 

Practices  
 
Placed in the annexes numbered 3-1 through 3-23 are a wide range of documents for 
the reader to become familiar with to understand some key sources of international 
and national laws, practices and instruments for addressing and resolving TBIDDs. 
In these annexes are relevant laws, treaties, rules, manuals and references or their 
extracts. Box 3-1 classifies the EN annexes into five categories: information, 
international law, international agreement, U.S ADR, and national report annexes. 
The list includes the annex number and document title.  Annex 3-0 lists the Chapter 
3 annexes by number, title and a brief summary statement on their relevance to the 
subject matter of this EN. 
 
In addition to the annex materials listed in Box 3-1 is a brief discussion of ASEAN 
and GMS in this region (both include all four member States of the MRC), followed 
by a brief discussion of the US-Mexico and US-Canada treaties, and concluding with 
a short statement of the European Union’s Water Framework Directive and Flood 
Directive. The aim of the US/Mex/Can treaty discussion is to the highlight practical 
means used by these three countries in identifying and addressing water resources 
issues, differences and disputes along their common borders. As with the Mekong 
River, in some cases the river and water bodies straddle the borders in a consecutive 
manner, in other, the rivers and water bodies form the boundaries in a concurrent 
manner. A wide range of mechanisms exist to be employed as the need requires, in a 
manner similar to what is explicitly provided in the MA95. The discussion of the EU 
WFD and FD illustrates a different tool to refine water resources and flood 
management in their member countries through the use of a EU Parliamentary 
“directive”. 
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Annex 3‐17: U.S. Administrative Dispute Resolution Act (1966)

Annex 3‐18: US ADR Manual

Annex 3‐19: USBR Conflict Management Guide

Annex 3‐20: Uniform Mediation Act

Annex 3‐21: US Mediation Act Executive Summary

Annex 3‐22: Model Standards of Conduct for Mediators

Annex 3‐23: ADR Mediation Toolkit

National 
Report 
Annexes
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Box 3.1: Classification of EN Annex Materials

 
 

- Association of Southeast Asian Nations (ASEAN) 16 
 
The Association of Southeast Asian Nations (ASEAN) was established in August 
1967 by five original members (Indonesia, Malaysia, Philippines, Singapore and 
Thailand) with five additional nations (Brunei Darussalam, Vietnam, Lao PDR, 
Myanmar and Cambodia) joining by April 1999. Since signing the ASEAN 
Declaration in 1967, at least seven supplementary treaties have been entered into 
prior to the Charter adopted in 2007, with the most important (for our purposes) 
being the Treaty of Amity and Cooperation in SE Asia (TAC) signed in 1976 that 
adopts amongst others, the principle of peaceful settlement of intraregional disputes 
and sets out a code of conduct for peaceful settlement of disputes and establishing a 
dispute-settlement mechanism in the form of a high level council of ministerial 

                                                            
16 This short summary is based on the information in Annex 3-10 which describes highlights in ASEAN history, 
provides internet connections to the ASEAN Legal Information Network System (LINKS) and the ASEAN Charter text 
in full. This information was obtained from the ASEAN Secretariat website. 
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representatives. ASEAN has also established many special bodies under its umbrella 
organization, the ASEAN Regional Forum (ARF) established in 1994 being a very 
important one because of its focus on preventive diplomacy and elaboration on 
approaches to conflict resolution. 
 
In November 2007, those members  signed  the ASEAN  Charter (See Annex 3-10), 
which sets out the main thrust of ASEAN ‘s strategy for regional cooperation in a 
wide range of economic, social, and cultural fields, proclaiming peaceful co-
existence and non-interference in their national affairs while advancing their 
common interests and security concerns, and promoting cooperation with their 
Dialogue Partners.  The Charter reasserts the principles of non-interference, peaceful 
settlement of disputes and adherence to the rule of law. Chapter VIII addresses the 
principles and mechanisms for dispute settlement, mainly through dialogue, 
consultation and negotiation, use of the good offices of ASEAN, conciliation, 
mediation, arbitration, and as a last resort, reference to the ASEAN Summit for 
decision. Compliance with the means and mechanisms for dispute resolution will be 
monitored by the ASEAN Secretary-General and reported to the ASEAN Summit. 
According to Article 47, the Charter would enter into force upon the deposit of the 
tenth instrument of ratification with the ASEAN Secretary-General, occurring in 
2009 with Thailand’s ratification as the tenth party. 
 
To summarize, it can be seen that ASEAN has adopted through various treaties and 
its Charter a full range of alternative dispute approaches, similar to those set out in 
the 1995 Mekong Agreement. Most possible disputes within the ASEAN region can 
be classified as social, economic or political; not necessarily arising from rights and 
interests in water and related resources. Two mechanisms that have been adopted by 
ASEAN that do go beyond the arrangements provided for under the 1995 Mekong 
Agreement are, first to define an internal mechanism for dispute settlement in the 
form of  a high level council of ministerial representatives, and second to monitor 
compliance with a dispute resolution and report to its highest governing body. 
 

- Greater Mekong Subregion (GMS) 
 
In 1992, with ADB assistance, the six countries of Cambodia, China (Yunnan 
Province), Lao PDR, Myanmar, Thailand and Viet Nam entered into a GMS program 
of subregional economic cooperation to enhance economic relations amongst those 
countries in the areas of transport, energy, telecommunications, environment, human 
resources development, tourism, trade, private sector investment and agriculture with 
the support of ADB and other donors.  In 1995, the GMS countries established a 
two-tiered institutional mechanism to ensure cooperation and effective project 
implementation. The “Ministerial Conference” is a policy level body that coordinates 
cooperation and provides guidance and support. The “Program” is the operational 
level body consisting of sector specific Forums and Working Groups to address 
hardware and software aspects of project implementation. ADB remains the 
facilitator and coordinator for the GMS providing technical, administrative and 
logistical support in accordance with its Charter and long-term strategic framework 
plans (currently from 2001-2015). There is no reference in any GMS accessible 
documents on addressing and resolving differences or disputes that might arise 
amongst the six member states from either project implementation or RIRs in natural 
resources and the environment. No GMS charter or treaty has been adopted or legal 
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body established comparable to the MRC to carry out the GMS programs and 
projects. It can be assumed that should a TBIDD of any nature arise that it would be 
addressed by the concerned parties according to an existing treaty or international 
law on a government to government basis. 
 
The importance of the GMS to the six countries is partly illustrated by the “Country 
Report on China’s Participation in Greater Mekong Sub-region Cooperation” jointly 
issued in April 2008 the PRC National Development and Reform Commission 
(NDRC), Ministry of Foreign Affairs, and Ministry of Finance, the full text of which 
is set out in Annex 3-14. Although the report refers to the Mekong-Lancang River, 
and notes that it is the physical link of common interest that brings the six countries 
together to pursue cooperation in many areas (listed above) under a tradition of 
friendship. A summary of trade and investment between China and each of the other 
five GMS countries is provided followed by topical areas of new progress and 
visions for future cooperation, and most significant is the use of Memorandums of 
Understanding (MOUs).  
 

- United States and Mexico 
 
The Unites States and Mexico have entered into nine boundary and water treaties 
from 1848 to 1970 as listed in Annex 3-11a. In 1889, the United States and Mexico 
entered into a convention establishing the International Boundary Commission to 
implement the 1884 treaty addressing boundary issues and disputes. By the Treaty 
for the Utilization of Waters of the Colorado and Tijuana Rivers and the Rio Grande 
of 1994, (See Annex 3-11b) the two countries renamed the IBC to the International 
Boundary and Water Commission (IBWC) to continue the functions of the IBC 
under previous treaties and to implement the provisions of the 1944 Treaty as it 
applies to the cooperation, development, sharing and addressing disputes regarding 
the waters of the three shared international rivers (Article 2) which are identified in 
the boundary map found in Annex 3-11c. In addition to the powers and duties 
specified in the 1944 and previous treaties, Article 24 states that the IBWC has the 
specific powers and duties: 
“(d) To settle all differences that may arise between the two Governments with 
respect to the interpretation or application of this Treaty, subject to the approval of 
the two Governments. In any case in which the Commissioners do not reach 
agreement, they shall so inform their respective governments reporting their 
respective opinions and the grounds therefore and the points upon which they differ, 
for discussion and adjustment of the difference through diplomatic channels for the 
application where proper of the general or special agreements which the two 
Governments have concluded for the settlement of controversies.” 
 
The IBWC is instructed in Article 25 to establish a body of rules and regulations to 
govern its procedures and that its decisions shall be recorded in the form of Minutes 
done in duplicate in English and Spanish languages, signed by the two 
commissioners and forwarded within three days of signature to each Government. If 
there is no response in 30 days by the governments, the commissioners will 
implement the Minute order in their respective jurisdictions unless approval by the 
governments is specifically required.   
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- United States and Canada 
 
In 1909, Great Britain and the United States entered into the Treaty Relating to 
Boundary Waters and Questions Arising between the United States and Canada. The 
preamble stated the purpose of this treaty as “being equally desirous to prevent 
disputes regarding the use of boundary water and to settle all questions which are 
now pending between the United States and the Dominion of Canada involving the 
rights, obligations, or interests of either in relation to the other or to the inhabitants of 
the other, along their common frontier, and to make provision for the adjustment and 
settlement of all such questions as may hereafter arise, have resolved to conclude a 
treaty in furtherance of these ends, …” (Annex 3-12a, p 13). To implement the 
provisions of the treaty, an International Joint Commission was created composed of 
six commissioners, three from each country (Article VII) with jurisdiction and 
decision making authority over all cases involving the use (including navigation) or 
obstructions  
or diversions of the boundary waters specified in the treaty by majority vote of the 
commissioners (Article VIII). Any questions or matters of difference between the 
countries involving the rights, obligations or interests of either or their inhabitants 
along the common frontier are to be “referred” to the IJC for its conclusion of the 
matter in a report to the governments, but these reports “are not to be regarded as 
decisions of the questions or matters so submitted either on the facts or the law, and 
shall in no way have the character of an arbitral ward.” (Article IX). Article X does 
allow the IJC to have referred to it any questions or matters of difference if the two 
countries agree but will proceed with the decision-making on the issue with the 
advice and consent of the U.S. Senate and Canada’s Governor in Council and to 
make a decision on the matter where a majority of commissioners have a consensus. 
If there is no majority agreement by the IJC or it cannot render a decision, the matter 
will be transferred to the respective governments who will thereupon transfer the 
matters or questions to an umpire in accordance with the 1907 Hague Convention for 
the pacific settlement of international disputes. 
 
In 1912, the IJC adopted Rules of Procedures, which were amended and readopted in 
1965 (Annex 3-12b). As noted in the treaty, any question or difference would be 
“referred” to the IJC for consideration. The ROPs of the IJC defined “reference” 
means the document by which a question or matter of difference is referred to the 
Commission pursuant to Article IX of the Treaty;” (ROPs, Part 1, 1.(6)). The whole 
Commission shall consider and determine any matter or question referred to it, but in 
no event shall a decision be made without the concurrence of at least four 
commissioners (Rule 8), and any decisions or orders issued by the IJC shall be 
transmitted to the two governments and made available to the public (Rule 11(2)).  
Either both governments or only one may submit a reference to the IJC for its actions 
(Rule 26), which means that inhabitants of the two countries must first approach 
their government to intervene on their behalf if it is not an issue raised by a 
government agency. 
 

- European Union Water Resources and Floods Directives 
 
Water resources management and a focus on flood management became a priority 
topic for the Parliament of the European Union in 2000s. On 23 October 2000, the 
"Directive 2000/60/EC of the European Parliament and of the Council establishing a 
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framework for the Community action in the field of water policy" or, in short, the EU 
Water Framework Directive was adopted (See Annex 3-8 for text). Stated by the UK 
Foreign Affairs Environment Division, the Water Framework Directive (WFD) is the 
most substantial piece of EC water legislation to date designed to improve and 
integrate the way water bodies are managed throughout Europe. It came into force on 
22 December 2000, and over the next five years became law in each of the Member 
States. There are four primary goals under the WFD. It is designed to:  
 

• enhance the status and prevent further deterioration of aquatic ecosystems 
and associated wetlands, which depend on the aquatic ecosystems  

• promote the sustainable use of water  
• reduce pollution of water, especially by ‘priority’ and ‘priority hazardous’ 

substances 
• ensure progressive reduction of groundwater pollution 

 
The Directive requires the production of a number of key documents over six year 
planning cycles. Most important among these is the River Basin Management Plans, 
to be published in 2009, 2015 and 2021. Draft River Basin Management Plans are 
published for consultation at least one year prior. 
 
The EU WFD is a European Union directive17 which commits European Union 
member states to achieve good qualitative and quantitative status of all water bodies 
(including marine waters up to kilometer from shore) by 2015. It is a framework in 
the sense that it prescribes steps to reach the common goal rather than adopting the 
more traditional limit value approach. 
 
Between 1998 and 2004, Europe suffered over 100 major damaging floods, including 
the catastrophic floods along the Danube and Elbe rivers in summer 2002. Severe 
floods in 2005 further reinforced the need for concerted action. A second important 
directive was adopted in 2006 – the European Union Floods Directive (See Annex 3-
9 for text). Directive 2007/60/EC on the assessment and management of flood risks 
entered into force on 26 November 2007. This Directive now requires Member 
States to assess if all water courses and coast lines are at risk from flooding, to map 
the flood extent and assets and humans at risk in these areas and to take adequate and 

                                                            
17 A directive is a legislative act of the European Union, which requires member states to achieve a particular result 
without dictating the means of achieving that result. It can be distinguished from regulations which are self-executing 
and do not require any implementing measures. Directives normally leave member states with a certain amount of 
leeway as to the exact rules to be adopted. Directives can be adopted by means of a variety of legislative procedures 
depending on their subject matter. The legal basis for the enactment of directives is Article 249 of the Treaty 
establishing the European Community and, as such, directives only apply within the European Community pillar of the 
European Union. Directives are only binding on the member states to whom they are addressed, which can be just one 
member state or a group of them. In practice however, with the exception of directives related to the Common 
Agricultural Policy, directives are addressed to all member states. Notwithstanding the fact that directives were not 
originally thought to be binding before they were implemented by member states, the European Court of Justice 
developed the doctrine of direct effect where unimplemented or badly implemented directives can actually have direct 
legal force; member states could be liable to pay damages to individuals and companies who had been adversely 
affected by the non-implementation of a directive. 
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coordinated measures to reduce this flood risk; this Directive also reinforces the 
rights of the public to access this information and to have a say in the planning 
process. Its aim is to reduce and manage the risks that floods pose to human health, 
the environment, cultural heritage and economic activity. The Directive requires 
Member States to first carry out a preliminary assessment by 2011 to identify the 
river basins and associated coastal areas at risk of flooding. For such zones they 
would then need to draw up flood risk maps by 2013 and establish flood risk 
management plans focused on prevention, protection and preparedness by 2015. The 
Directive applies to inland waters as well as all coastal waters across the whole 
territory of the EU.  
 
Flood risk management is an integral part of integrated river basin management, and 
the Floods Directive shall therefore be coordinated with the Water Framework 
Directive. In 2004, the EU initiated a flood action programme for flood risk 
management. Flood risk management aims to reduce the likelihood and/or the impact 
of floods. Experience has shown that the most effective approach is through the 
development of flood risk management programmes incorporating the following 
elements: prevention, protection, preparedness, emergency response, and recovery 
and lessons learned. The European Floods Alert System (EFAS) is an early flood 
warning system complimentary to national and regional systems. It provides the 
national institutes and the European Commission with information on possible river 
flooding to occur within the next 3 or more days.18 Since flood warning is a Member 
State responsibility, only archived flood warnings can be made publically available.  
The real-time warnings are made available to the national partner institutes only. 
 
3.2    MA95, ROPs and MRC Procedures 
 
In this section, materials contained in Chapters 1.6-1.7, 2 and 3.2 of the LA-MA95 
are elaborated upon as to what types of circumstances relative to TBIDDs are 
covered by the MA95, ROPs and Procedures and who has what rights and authority, 
if not responsibility to take the initiative. Figure 3-1 is provided here to refresh our 
minds of the scope and contents of the MA95. 

 
 
 
 
 
 
 
 
 
 

                                                            
18 There are a number of excellent web sites to research for detailed information on the EU and these two EU 
Directives from which this summary has been extracted: Wikipedia, the free encyclopedia;  http://water.europa.eu/; 
http://ec.europa.eu/environment/water/water-framework/index_en.html; 
http://www.defra.gov.uk/Environment/water/wfd/;  http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:288:0027:01:EN:HTML; http://floods.jrc.ec.europa.eu/eu-
floods-directive; and http://floods.jrc.ec.europa.eu/home (Flood Portal)  
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Figure 3-1: Mekong Agreement Key Provisions and Linkages 

 

 
 
The MA95 mandate is described in detail in the LA-MA95. The report states the 
MA95 as an “international river basin agreement” as opposed to an “international 
watercourse agreement” and provides an adequate framework to address and resolve 
not only TBFIs, but equally applicable to other basin resources and environmental 
related TBIs of the LMRB and a collective means to address non-MRC riparian 
caused TBIDDs.  
 
The two-pronged approach adopted in the MA95  (promoting cooperation in 
pursuing development, and concurrently promoting cooperation to avoid, mitigate, 
address and resolve issues, differences and disputes) while acknowledging the 
sovereign equality and territorial integrity of each member State (Article 4) 
encourage the “parties concerned” to “determine all relative factors, the cause, 
extend of damage and responsibility … and to address and resolve all issues, 
differences and disputes in an amicable and timely manner by peaceful means …” 
(Article 8). To some this may imply some ambiguity between what are the 
responsibilities of member States to the MRC process under MA95, and their rights 
to bilateral/multi-lateral or government to government addressing and resolving the 
TBIDD. In fact, it is not ambiguous under the MA95, international law, or customary 
practices of nations in this region. The MA95 explicitly provides the right and 
process for member States to raise, address and resolve any issue, difference or 
dispute that does or might arise from implementation of the agreement. What is 
implicit (or less explicit) is, if two or more riparians (the concerned parties) wish to 
address and resolve a contentious issue, difference or dispute that has arisen between 
them, they should inform the MRC of the issue and outcome so that all parties are 
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aware of the resolution and it can be incorporated into the data, information, DSF 
analysis, BDP and other programmes and activities of the MRC. 
 
To better understand and apply the provisions of the MA95, the three sets of ROPs, 
the various Procedures and Technical Guidelines from WUP, and any other 
procedures or technical guidelines adopted by the MRC under other programmes or 
MRC activities (such as those for EIAs that are currently being finalized, and the 
fisheries and navigation programmes), it is important to analyze the strengths and 
weakness and the opportunities and threats of these documents – a SWOT Analysis. 
The SWOT approach and an illustration of applying it to the MA95 documents and 
MRC is set out in Chapter 6 below (also refer to Annex 2-2). A preliminary SWOT 
analysis is illustrated in the LA-MA95. The point made in this EN is, for each 
transboundary incident, there should be a preliminary SWOT carried out relative to 
the specific aspects of the incident, and by each of the concerned parties that also 
includes an analysis of their own particular legal documents, laws, perspectives, and 
practices.  As explained in section 2.3, a systematic process that can be applied by 
each concerned party, is to first conduct a preliminary diagnostic analysis of what is 
known about the real or purported incident, followed by a preliminary SWOT 
analysis. The results of the two can be used to make decisions on whether or not to 
proceed, and if so, what range of options and processes could applied, why, how, and 
when. 
 
In spite of the strengths of the MA95 noted above, there have been identified some 
weakness due to lack of clarity on some terms like basin, mainstream, tributaries and 
distributaries, and of setting certain thresholds for terms like significance and 
substantial. However, having been closely involved in the negotiating, drafting and 
consensus discussions of every provision in the MA95, this writer concludes these 
type of ambiguities were well understood by the national drafting teams to the 
Mekong Working Group (MWG) with the intent to provide sufficient authority and 
responsibility to the Council and Joint Committee to clarify intentions and fill in any 
gaps within the general provisions of the Treaty. The most commonly followed 
approach is to utilize the internal rule and procedure making authority of the Council 
and JC to the extent possible; and if necessary to go back for their governments’ for 
approval to strengthen or correct the MA95 through “protocols” to the agreement. 
Treaties are living and dynamic documents that generally apply and adapt to 
changing conditions in the signatory states, but on occasion, they must be updated or 
expanded; an option available under the MA95 without negotiating a new Treaty is 
to make additions and modifications through protocols to the Treaty. 
As stated in the LA-MA95, in addition to the information resulting from a 
preliminary SWOT analysis, there is a periodic need to make additions and revisions 
to the MRC internal ROPs, to assess the implementation of the various MRC internal 
procedures and guidelines to insure they are current, and to specifically assess and 
remedy the reporting compliance by MRCS and NMCs on the status of 
implementation of the procedures, guidelines and recommendations on how to 
improve any deficiencies. This is particularly important regarding the gathering and 
sharing of data and information in the categories agreed upon by the parties in the 
PDIES and PWUM. The MRC-IS is essential to all MRC programmes and enables 
the MRCS to facilitate member States in development activities and in the event of a 
contentious issue, difference or dispute. 
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The SWOT analysis can and should be carried out for addressing any major issue 
that explores optional courses of action. And it can and should be carried out with 
respect to temporal, spatial and circumstantial changes, as well as from different 
perspectives, e.g., from points of view and interest of MRC as well as the member 
States.  A number of questions can be raised as a result of a TBIDD SWOT analysis 
and interpretations. They include: 
 

• If there is determined to be weaknesses or threats in the MA95, the ROPs, 
procedures or guidelines, what action can or should the MRC take? 

• If there is determined to be weaknesses or threats in the organizational 
structure and the functioning and operations of the MRC, who and how 
would this initiative be prepared and what action can or should be taken? 

• If there is determined to be weaknesses or threats in the organizational 
structure and the functioning and operations of the NMCs and 
relations/involvement of appropriate national agencies, who and how 
would this initiative be prepared and what action can or should be taken?  

• Has the “DCG” concept been fully utilized to in encourage donors to meet 
formally and informally one or more times a year for discussions in 
preparation for a joint meeting with the MRC?  

 
In Chapter 6, the SWOT approach will be more fully illustrated and applied so that it 
might become a practical tool for the MRC, and the NMCs and their relevant line 
agency personnel. 
 
3.3     Relevant National Laws and Practices of MRC Member States 
 
It is important to recall that sources of international law include consideration of 
national laws and practices that may be applicable and adaptable to facilitate 
addressing and resolving TBIDDs that may arise.   
 
The following sub-sections provide a summary statement on eight key topics covered 
in the national reports prepared for each of the NMCs by one or two of their selected 
national experts under contract with FMMP/MRCS. Material for this section was 
drawn from the four national reports; the reports are set out in Annexes 3-24 to 3-
27.19 Each of the national reports also contains annexes of relevant national 
materials; references to annex materials in the summaries below refer to annexes in 
the national reports. 
 
3.3.1 Cambodia National Report (Annex 3-24) 
 

a.     Constitution: adopted in 1993 as the supreme national law applying a 
policy of Liberal Democracy and Pluralism with separation of legislative, 
executive and judicial powers and structures, it contains general 

                                                            
19 At the regional meeting in HoChiMinh City on 10 August 2009, several countries pointed out that national reports 
prepared by their respective experts are not an endorsement of the contents in the reports by the NMCs or their 
governments. As such, the summaries of the national reports by the SILA and their inclusion in the annexes must be 
recognized to be the work of those national expert(s) who authored the reports. Likewise, the SILA did not confirm or 
verify the accuracy of the reports. They -and their summaries in this sub-section- are intended to be informative 
reference materials and are not to be regarded as legal or official documents. 
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provisions, emphasizes many ways to formulate laws, treaties, provision 
covering water resources. 

b. Laws- general and specific: sources of national laws set out; Law on Water 
Resources Management (2007) and National Water Policy (2004) are 
fundamental to development and management of water resources at basin 
levels and applying IWRM, with reference to shared water resources by 
closely cooperating with other riparian countries to achieve aims of MA95 
and to use all available opportunities, and; numerous other related laws 
cited and summarized. 

c.     Rules/regulations/decrees:  various sub-decrees identified regarding water 
matters, EIA, but no reference to ADR rules or regulations. 

d. Agencies and practices:  numerous ministries, departments, committees at 
various levels having some jurisdiction over water matters under the 
united public administration system established in 1999 with two 
ministries having primary responsibilities: Ministry of Water Resources 
and Meteorology (MOWRAM) established in 1999 responsible for most 
water matters; Ministry of Environment responsible over many aspects of 
environmental management including EIAs and water pollution control. 

e.     Bi-, Multi-lateral Agreements and Implementing Mechanisms: extensive 
references to bi- and multi-lateral relations, agreements, MOUs and 
implementing machinery to promote cooperation with neighboring states 
including exchange visits of Heads of Government, joint commissions and 
committees, local authorities meetings, and applications of ADR 
mechanisms.  

f.     Administrative and Judicial processes: administrative reform under the 
Council on Administrative Reform to ensure agencies and legal 
frameworks operate smoothly to deliver public service; the Arbitration 
Council facilitates resolving minor disputes to lessen the courts burden 
which under formal law on judiciary can hear cases under original 
jurisdiction and on appeal if administrative process is not accepted.  

g. MOFA standards and practices: legislative guidance on foreign affairs and 
of MOFA in accordance with the 1961 Vienna Convention on Diplomatic 
Relations ratified by Cambodia in 1965; represents Cambodia in all 
matters with other countries. 

h. Government and Private institutions researching, teaching, facilitating 
ADR: Royal School of Magistracy trains judges and lawyers, the training 
would include dispute resolution options and mechanics. 

 
3.3.2 Lao PDR National Report (Annex 3-25) 
 

a.     Constitution: Adopted in 1991 and amended in 2003; general provisions, 
none cited regarding water resources. 

b. Laws- general and specific: 2 important laws cited – Law on Water and 
Water Resources (1996) and Law on Environment Protection (-?-); each 
provide for addressing national disputes by administrative measures 
through mediation or by the courts if necessary; international disputes 
resolved through diplomatic channels with government of relevant country 
based on friendship and equality according to treaties and conventions 
signed by Lao PDR. 
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c.     Rules/regulations/decrees: reference to regulations adopted to implement 
water and environmental laws, specific mention of general regulations 
under environmental law to require EIAs, and several decrees and action 
plans to address water and environmental issues specific to Lao PDR. 

d. Agencies and practices: Ministries, departments, national organizations for 
disaster management and committees on for water and environmental 
development and protection at various levels in accordance with Law on 
Government and Law on Local Administration (2003); recent reform and 
reorganization of water agencies to improve resource management; flood 
management also a part of National Disaster Management Organization. 

e.     Bi-, Multi-lateral Agreements and Implementing Mechanisms: numerous 
agreements with upper MRB and MRC riparian neighbors on water and 
other matters with joint commissions/committees (e.g., Lao-Thai Joint 
Boundary Commission – of the 1,835 km of shared borders with Thailand, 
1,100 are water borders and Lao-Thai Provincial Governors meetings); 
specifically resolution of TBIDD at administrative level start at local to 
central levels in accordance with bilateral arrangements between Lao PDR 
and Thailand.  

f.     Administrative and Judicial processes: brief reference regarding 
transboundary dispute resolution, mostly national matters where courts can 
be pursued if administrative process not satisfactory. 

g. MOFA standards and practices: principles of foreign policy contained in 
Constitution, MOFA one of the main ministries in Lao government; 
follows both formal and informal approaches and international practices, 
central role in negotiations, treaty conclusions and settlement of 
differences  and disputes with other countries; numerous international 
agreements listed with Thailand; signatory to ASEAN supported 1976 
Treaty of Amity and Cooperation in SE Asia in which Chapter IV is on 
Pacific Settlement of Disputes. 

h. Government and Private institutions researching, teaching, facilitating 
ADR: no particular ADR organizations to facilitate dispute resolution. 

 
3.3.3 Thailand National Report (Annex 3-26) 
 

a.     Constitution: sites the Constitution of 2007 (Annex to Thai Nat’l Report) 
and the provision to promote friendly relations with other countries and 
compliance with international obligations concluded with other countries 
and international organizations; no further details or analysis is provided. 

b. Laws- general and specific: identification of 40+ pieces of legislation that 
are relevant to water and related resources and the environment, but no 
analysis provided except for extensive explanation of Arbitration Act 
(1987, revised 2002-Annex to Thai Nat’l Report), which is applicable to 
national and international issues involving the Thai government, 
organizations and individuals. It is stated that within the laws and 
regulations listed in the report, there is no explicit or specific provisions 
relevant to inter-state contentious issues, differences or disputes.   

c.     Rules/regulations/decrees: reference but no details or analysis to several 
particular regulations to implement the key water and environment laws. 

d. Agencies and practices: identification of key ministries and 
departments/agencies; notes that since the draft water law has not yet been 
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adopted, the issue of dispute resolution over water matters remains the 
responsibility of the Office of the Prime Minister facilitated by the 
Department of Water Resources of MONRE. 

e.     Bi-, Multi-lateral Agreements and Implementing Mechanisms: Extensive 
listing of agreements with neighboring countries and implementing 
organizations. 

f.     Administrative and Judicial processes: The Constitution provides (Sec. 
223) that administrative courts have power to try and adjudicate disputes 
between government agencies and with individuals, but it is noted that 
under the Arbitration Act, the Thai government has been promoting the 
use of arbitration amongst government agencies and with private parties. It 
was concluded that since existing instruments are readily available and 
sufficient for national organizations and line agencies, there is no need to 
develop new tools or mechanisms to address dispute settlement/resolution 
if the need should arise. 

g. MOFA standards and practices: detailed structure of MOFA is provided 
but no specific reference to its standards and practices except it can be 
concluded from the extensive references and description of international 
agreements that MOFA participated in representing Thailand, that it has 
extensive experience in negotiating agreements and addressing contentious 
issues with other nations. Specific details are provided on water matters, 
agreements and institutional arrangements with Lao PDR, Myanmar, 
Malaysia, and Cambodia. It was concluded and any international TBD 
would be handled by MOFA. 

h. Government and Private institutions researching, teaching, facilitating 
ADR: Alternative Dispute Resolution Office (ADRO) and Thai 
Arbitration Institute (TAI), they cover all aspects of ADR not just 
arbitration in their research, practice and training programs. ADRO is 
under the Office of the Judiciary; recently the TAI was transferred from 
Ministry of Justice to be under the umbrella of the Court of Justice within 
ADRO to insure neutrality. 

 
3.3.4 Vietnam National Report (Annex 3-27) 
 

a.     Constitution: adopted in 1992, addresses ownership and use of water and 
related resources, administrative and judicial system and agencies, 
international relations, Annex 3 contains extracts of key provisions. 

b. Laws- general reference to laws adopted in 28 fields and specific: Law on 
Water Resources (1998) covers flood issues specifically for prevention and 
mitigation of damages, rights to use shared water resources and 
responsibility not to cause harm to other riparians, addressing TBIDDs and 
promote international relations through cooperation and abiding by 
commitments in treaties and international law; Annex 4 contains extracts 
of key provisions. Law on Environmental Protection (1993 as amended in 
2005) identifies water a one main constituent of the environment, requires 
EIAs for proposed uses and projects to protect the environment, and 
stipulates broadening cooperative relations with other countries to protect 
the environment and use of negotiation to settle disputes.  

c.     Rules/regulations/decrees: National Water Resources Strategy to 2020 
includes cooperation on shared water resources and promotes entering into 
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treaties, multilateral and bilateral agreements and other mechanisms to 
enhance cooperation and avoid or peacefully resolve IDDs. There are 
numerous regulations on water, related resources and environmental 
protection.  

d. Agencies and practices: numerous water and related ministries, 
departments/agencies and committees with reform measures to improve 
operations and management and address inter-agency conflicts; MONRE 
is the primary water and environmental protection ministry that includes 
the VNMC, MARD also shares considerable jurisdiction over water 
matters as does the hydropower agency. 

e.     Bi-, Multi-lateral Agreements and Implementing Mechanisms: extensive 
international agreements and inter-governmental committees with 
neighbors.  Annex 5 contains MOU between VNMC and CNMC on 
cooperation and coordination in development and management of border 
area waters in the Mekong Delta, and Annex 6 contains MOU between 
VNMC and LNMC on cooperation and coordination in development and 
management of shared waters of MRB and implementation of the MA95. 
Viet Nam and cooperating countries concur that bilateral approach where 
appropriate is a very effective way to avoid and address TBIDDs.  

f.     Administrative and Judicial processes: addressed in Constitution to 
establish the administrative and judicial structures and their respective 
mandates. Administration is at four levels with legal status (which includes 
addressing and resolving disputes by administrative processes): central, 
provincial, district and commune. The judicial system likewise exists at 
the levels of government and may entertain cases directly or appeals from 
administrative decisions.  

g. MOFA standards and practices: MOFA is primarily concerned with 
international affairs and relations with other states; arbitration is specified 
measure, heavily involved in international relations concerning water.  

h. Government and Private institutions researching, teaching, facilitating 
ADR: no specific reference to such institutions to facilitate ADR, 
however, since Viet Nam is signatory to many international agreements 
that contain dispute resolution provisions (such as the MA95, WTO, 
ASEAN, etc.) it has pledged to apply the appropriate mechanism to 
peacefully address and resolve IDDs and that would include water 
TBIDDs. These measures include negotiation, arbitration, and most 
effectively in avoiding or mitigating differences or disputes is the practice 
to entering into agreements/MOUs with concerned countries to jointly 
study the issues and cooperate to avoid harm and increase benefits. The 
practice has also been to address the issue and then to set up 
implementation mechanisms to insure the agreed upon points are carried 
out, including operating and notice practices. 

 
3.3.5 Summary of Applicable National Laws and Practices 
 
From the above national reports summaries, the following common elements exist in 
each of the four countries:  
 

1. A constitution as supreme law of the land; 
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2. Adopted water development and management laws and environmental 
protection laws with most just recently enacted or considering revisions; 

3. Administrative agencies with authority to address and resolve related 
differences and disputes at the national level and the parties may also have 
initial or subsequent resort to the courts; 

4. A Ministry of Foreign Affairs responsible for acting on behalf of the 
government in negotiating and addressing differences and disputes with 
other nations;  

5. Entered into numerous bilateral agreements and established joint 
implementing bodies (commissions/committee/working groups) to address 
and work on important issues, differences and disputes; and, 

6. Mediation and arbitration are specifically identified as mechanisms that 
can be applied, and Thailand has also developed academic and third party 
training and assistance in carrying out mediation and other ADR practices.  

 
Three particular areas of national laws and practices by the MRC member States 
could prove useful to addressing TBIDDs in the LMRB: 
 

1. First is the universal recognition of applying ADR approaches.  
2. Second are the bi- and multi-lateral approaches applied to address 

important issues and possible differences and disputes through agreements 
or MOUs, and establishing national and local committees to work on and 
work out mutually acceptable solutions.  

3. Third is the special training in ADR approaches and techniques carried out 
by government or academic institutions in a several of the member States.  

 
Clearly the four member States of the MRC have rich experiences in addressing 
important issues of mutual concern and avoiding conflict through consensus and self-
management facilitated at various levels of government. The most popular of bi-
laterally addressing an issue or difference is to convene a meeting of the relevant 
parties of the concerned states, including representation of their MOFAs, to discuss 
and negotiate a mutually acceptable means to address the issue. The outcome of the 
meetings usually leads to entering into a MOU and establish an implementing body 
(committee, commission, group). The last step is to work together to establish a plan 
of action to address and resolve the issue. This bi-/multi-lateral, low profile approach 
enables the parties to keep the issues in perspective relative to their overall 
relationships. None of the four countries reported utilizing mediation or arbitration to 
address and resolve transboundary issues and differences. The most common issue is 
boundary demarcation, however there have been a number of efforts to address water 
related issues, i.e., river bank protection between Laos and Thailand and water 
sharing and supply developments in a portion of the Mekong Delta boundary 
between Cambodia and Viet Nam and operations of structures on international 
tributaries also between Cambodia and Viet Nam 
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Chapter 4 Pursuing TBIDDs between MRC Member Countries  
 
4.1     Options and Applications 
 
The LA-MA95 identifies clear options that MRC member countries have in 
identifying, addressing and resolving TBIDDs. These options are to pursue the issue 
under the MA95 framework as set out in Articles 34 and 35, or to purse the issue on 
a bi- or multi-lateral basis with riparians concerned.  The next two sections will 
expand on the LA-MA95 materials for both these options and end with a brief 
discussion on the possible roles of the MRCS in facilitating either option. 
 
4.2    Pursuing TBIDDs Under MRC Framework  

 
This section discusses the options and processes for addressing and resolving 
TBIDDs under the MA95 and other MRC documents. It elaborates on LA-MA95 
Chapter 5 relative to MA95 Framework and MRC. If an incident, action or proposed 
project gives rise to a contentious issue, difference or dispute between members of 
the MRC, it must be assumed that other provisions of the MA95 promoting 
cooperation amongst members to avoid or mitigate causing harm have failed, i.e., 
provisions of Chapter 1 Preamble and Articles 1, 3, 6 and 7.   
 
Box 4-1 cites the key provisions of the MA95 for addressing differences and 
disputes. 
 

Box 4-1: MA95 Key Provisions for TBIDDs 

Addressing Differences & Disputes
• Article 34. Resolution by Mekong River Commission

Whenever any difference or dispute may arise between two or more 
parties to this Agreement regarding any matters covered by this 
Agreement and/or actions taken by the implementing organization 
through its various bodies, particularly as to the interpretations of the 
Agreement and the legal rights of the parties, the Commission shall first 
make every effort to resolve the issue as provided in Articles 18.C and 
24.F.

• Article 35. Resolution by Governments
In the event the Commission is unable to resolve the difference or 
dispute within a timely manner, the issue shall be referred to the 
Governments to take cognizance of the matter for resolution by 
negotiation through diplomatic channels within a timely manner, and 
they may communicate their decision to the Council for further 
proceedings as may be necessary to carry out such decision. Should the 
Governments find it necessary or beneficial to facilitate the resolution 
of the matter, they may, by mutual agreement, request the assistance 
of mediation through an entity or party mutually agreed upon, and 
thereafter to proceed according to the principles of international law.

 
 

The LA-MA95 Chapter 5 elaborated on a general application of the MA95 
framework based on Articles 34 and 35 by identifying 3 specific phases of action. 
These phases are illustrated in Figure 4-1 along with a number of important steps 
that could be employed in each phase. Phases 1 and 2 are clearly under the scope of 
the MRC mandate, but only step 1 of Phase 3 is within the scope of the MRC. If the 
matter cannot be resolved by the Council, it then shifts to a government-to-

LA-MA95 
Chap. 5 

LA-MA95 
Fig. 12 
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government process. This process extends from negotiation to mediation through 
diplomatic channels to resolution by adjudication at the highest level under 
international law and the UN Charter. 
 

Figure 4-1:  

 
 
The three steps of Phase 1 in summary are: 
 

1. Identification of incident 
2. Notification of JC and concerned parties of incident 
3. Acknowledgement by all parties of incident 

 
The five steps of Phase 2 in summary are: 
 

1. Assessment of incident 
2. Conclusion on veracity of incident 
3. Selection of Approach/Mechanism to address the incident 
4. Resolution of Incident or next step by JC and/or Council 
5. Recording, reporting and monitoring by the MRCS 

 
The five steps of Phase 3 in summary are: 
 

1. Council referral of incident to Governments 
2. Governments concerned initiate resolution of the incident by negotiation 

through diplomatic channels, and may inform MRC Council of their decision 
3. Governments concerned may proceed to mediation if diplomatic channels 

unsatisfactory or it concluded mediation is necessary or beneficial to issue 
resolution. 

4. If diplomatic channels or mediation unsatisfactory, the parties would then be 
able to pursue resolution according to international law principles, namely 
arbitration and/or adjudication/litigation. 

LA-MA95 
Fig. 18 

LA-MA95 
Chap. 5 
§5.3 

§5.4 

§5.5 
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5. Article 35 resolution of incident would/should be communicated to MRC 
Council for incorporation into the activities of the MRC in accordance 
therewith. 

 
Phase 1 is basically a procedural matter of identification of the incident that is or 
may cause harm; notification by either the party (party alleging harm or party 
causing alleged incident) to the JC, or it may be the MRC itself that identifies a real 
or potential harm and raises the issue with the JC and concerned parties notified; and 
an acknowledgement of the real or potential issue or incident to the JC.  
 
What incidents or issues can be raised and by who to address Phase 1 step 1? Article 
34 of MA95 states: “Whenever any difference or dispute may arise between two or 
more parties to this Agreement regarding any matters covered by this Agreement 
and/or actions taken by the implementing organization through its various bodies, 
particularly as to the interpretations of the Agreement and the legal rights of the 
parties,…” There should be little doubt as to the comprehensiveness of the 
Agreement to cover any type of TBIDDs as described in the scope of TBIDDS above 
from flood, drought, development, water utilization, project planning, environmental 
harm, pollution, related resources uses/plans for uses, to any other incident that 
occurs anywhere in the basin in one country resulting in an adverse affect in another 
riparian country. The rationale for Phase 1 is to provide an opportunity to raise any 
issue that may evolve into a difference or dispute if it is relevant to the member 
States. These three steps and step 1 of Phase 2 are “exploratory” to determine if there 
may be a need to take corrective measures. 
 
The five steps of Phase 2 may be cause for concern as to how to proceed. Step 1 call 
for an assessment of the incident. That can be undertaken jointly by the parties 
concerned or through a “fact-finding” mission or survey facilitated by the MRCS. 
For the latter to act, it is advisable that the CEO obtain consent of the JC, and 
depending upon the funding to be used, it may necessitate obtaining consent from the 
international donor if the funds used go beyond the activities and expenditures 
authorized under the project.  
 
If the fact-finding mission or the parties present data and information verifying the 
veracity of the issue, difference or dispute, it should be presented to the JC for their  
view and endorsement and informing the Council of the matter. Under Article 24F, 
the JC should make every effort to address and resolve the issues and differences 
before turning the matter over to the Council. The concerned parties, the JC or the 
Council has at their disposal a wide range of approaches and mechanisms from 
expert panel, facilitation, negotiation, to mediation. 
 
What is often of concern by a riparian is whether their actions or the cause of 
another’s actions meets the two criteria applied in the MA95, e.g., “significant 
impact on mainstream flows” and “substantial damage”.   With regards to these two 
criteria, two points are offered: 
 

1. These two criteria should not be applied in the identification of an issue, 
difference or dispute; what is significant or substantial can only be addressed 
and resolved through examination of data and information available to the 



37 

MRC and gathered at the occurrence of the incident; basically the effort 
carried out under Phase 2 Step 1. 

2. These two criteria are not open to general application. 
  

a. The matter of significant impact on mainstream flows stated in the 
Chapter 1 definition of proposed use is prefaced by “excluding domestic 
and minor uses of water not having a” and it is not stated or repeated 
anywhere else in the Agreement. Therefore, the definition applies to the 
implementation of Article 5 on reasonable and equitable utilization of 
water. Since prior uses of water are protected under the Agreement and 
international law, the only uses to which the definition applies are 
proposed uses.  

 
b. The matter of substantial damage is not how others view the impacts 

from an incident, but on how serious the damage is to the impacted 
party/ies. This issue of damage is not one for other riparians to set the 
criteria as to what is or is not substantial; that is up to the damaged party 
as to what is or is not substantial, which may include adverse impacts on 
its inhabitants, economy, environment as well as its rights and interests 
in the waters of the Mekong River system. Once the damaged party has 
made its position for substantial damage, then other concerned parties 
can respond as to the reasonableness of the claim. This now takes on 
another characteristic for the parties to discuss in addressing and 
resolving a contentious issue, difference or dispute.   

 
The remaining 4 steps under Phase 2 are briefly covered in the LA-MA95, but it is 
important to discuss them here to insure that a systematic, transparent and mutually 
fair treatment is afforded all parties. After the data and information has been gathered 
and observations and analysis made, it is important to maintain harmony amongst the 
parties to conclude if there is a sound basis to take corrective measures or whether 
the incident is from natural occurrences, could not be avoided, is really of a minor 
nature, etc., i.e., to determine the veracity of the incident. The matter is now before 
the JC, and thus it is incumbent upon the JC to decide or conclude the merits of the 
issue. The concerned parties themselves may reach a conclusion on this point and so 
inform the JC Chairman. If the parties can reach a mutually acceptable conclusion, it 
may provide a resolution to the issue, and the JC can direct the MRCS to record the 
conclusion and report that the issue is resolved. 
 
If the issue is determined to have merits and the concerned parties have not been able 
to reach a consensus on how it can be resolved, the JC would move to step 3 of 
Phase 2: Selection of Approach/Mechanism to address the incident. Article 24F 
states that the JC shall “address and make every effort to resolve issues and 
difference that may arise …” In Article 8, it clearly emphasizes that the “concerned 
party(ies) have an important role in addressing and resolving issues, differences and 
disputes, so it would be reasonable for the JC to inquire of those concerned parties 
which approach or mechanism they mutually favour to address the incident. They 
may conclude a preference of bi-/multi-laterally addressing and resolving the matter, 
or they or the JC may consider a step-wise approach beginning with negotiation 
assisted/facilitated by the MRCS, bringing in a mutually acceptable third party to 
mediate the issue with the parties and JC making the conclusion on resolving the 
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matter, or, depending upon the nature of the incident, the JC may propose arbitration 
or refer the matter to the Council for further deliberations.  
 
This latter point is step 4 of phase 2 and primarily insures addressing and resolving 
the incident in a timely and satisfactory manner, first by the JC if possible on issues 
and differences, and second by the Council under Article 18C with regard to 
addressing and resolving issues, difference and disputes referred to it by the JC, or 
by another Council member or member State. The Council has all the approaches 
and mechanisms to address and resolve IDDs available to the JC plus the ability to 
address the matter at a higher level that includes policy matters. For the Council, a 
key element is for the Council members of the concerned parties to mutually agree to 
proceed with a selected or step-wise approach in an effort to resolve the matter. If 
those Council members do not agree, it is unlikely that the Council can resolve the 
issue, difference or dispute in a timely manner and therefore, the Council would have 
to conclude that Step 1 of Phase 3 be adopted to refer the matter over to the 
respective governments to address and resolve. At this point,  the matter is no longer 
under the jurisdiction and responsibility of the MRC Council, but rather to activate 
the provisions in Article 35 of the MA95. 
 
Regardless of the outcome at the JC or Council levels, the final step of phase 2 is the 
recording, reporting and monitoring responsibilities by the MRCS. The Secretariat 
serves as secretary to the Council and JC meetings for taking minutes and reporting 
of discussions and outcomes of those meetings. The MRCS has a host of other 
responsibilities to maintain the MRC-IS, DSF, BDP and other programmes that 
require monitoring and reporting, and therefore, in order render the technical and 
administrative services to the Council and JC, it will be incumbent upon the MRCS 
to monitor the conditions of the incident and resulting impacts. This may be part of 
its facilitating role, but more importantly, it should also be a direct result and 
reporting in accordance with the resolution of any IDD. 
 
4.3    Pursuing TBIDDs Bi-laterally or Government-to-government 
 
This section provides some detail on the options and processes for avoiding, 
mitigating, addressing and resolving TBIDDs on a bi- or multi-lateral government-
to-government basis by MRB riparians before or under the MA95 and other MRC 
documents. It elaborates on LA-MA95 Chapter 5 relative to the government-to-
government informal or formal actions prior to any MRC declaration for the parties 
to proceed under Article 35 of the MA95. 
 
As is clear in Articles 7 and 8 of the MA95, the parties concerned are encouraged to 
identify, consult and resolve any contentious issue that has or may cause harmful 
effects and substantial damages. This is an option available to the MRC member 
States under the MA95, as well as being sovereign nations in protecting their rights 
and interests (territorial integrity) and the corollary of fulfilling their responsibilities.  
This is a fundamental principle of the sovereignty of nations – RIR - that is a basis of 
international law, the foundation of the UN Charter, and enshrined in the MA95. In 
asserting one’s rights and interests, it is the responsibility not to violate the rights and 
interests of another party. Due to the fugitive nature of water resources by force of 
gravity, water arriving in one state from precipitation in a diffused state, becomes the 
object of right and interest of another when it accumulates into a “body” and moves 
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to another states or is the common boundary between states, i.e., the water becomes 
transboundary and is often described as a “shared resource” of the riparians. Nations 
recognize the benefits and harmful effects of water in its “natural” state by not 
extending “state responsibility” to the occurrences of flooding or droughts.  
 
The internationally accepted practice of riparians cooperating to avoid, minimize and 
mitigate the adverse affects of floods and droughts has been a focal activity of the 
MRC and its predecessors from inception and a fundamental objective and principle 
of the MA95. These natural occurrences are often referred to as “acts of god” or 
force majeure to which no riparian can predict or be held accountable. Sharing data, 
early warning systems, projections and forecasts, and establishing national disaster 
committees and programs are common and well entrenched in the LMRB countries, 
especially through the MRC. Due to the near non-predictability of rainfall patterns 
that accumulate into flood conditions, it is a responsibility of every riparian to inform 
the river system riparians of conditions that may precipitate flooding at dangerous 
levels. Why inform an upstream riparian? Because with advanced analytical 
capabilities and modern technology all riparians can participate in mitigating the 
adverse affects of flooding through retention of flows by upper riparians for delayed 
release in order to “make way” for increased water from flooding. Through 
cooperation, communication and coordination, an effective basin flood management 
program can, and in the MRB, may already exist. Each riparian has an expectation 
that it and other riparians will act responsibly and in good faith to the extent of their 
capabilities to protect the rights and interests of each other from natural occurrences.  
 
There is generally no “state liability” for responsible and reasonable action as a 
riparian. There is greater likelihood be state liability for failure to give timely notice 
in a responsible manner, or for interference or interventions that cause other riparians 
to experience harm and damage greater that would normally occur. 
 
State responsibility and hence liability, however, may occur from development of the 
water resources off-stream to include inter-basin diversions, in-stream and on-stream 
(OIO), if the use or interference of flow unreasonably interferes with the rights and 
interests of another riparian. The MA95 has put into place many safeguards to avoid 
causing this kind of adverse affect through the BDP, Procedures for proposed use, 
environmental standards and use of EIAs, SEEIAs, etc. and a wide range of 
programs to facilitate development (navigation, irrigation, hydropower, fisheries, 
etc.) and sustainable use of water as an input and as a medium for development. 
Through the forum of the MRC, mechanisms are in place to share information, keep 
all riparians informed of proposed uses of water so that measures can be taken before 
hand to prevent interference with the rights and interests of other riparians while at 
the same time, acknowledging the rights and interest of the proposing party. These 
objectives, principles and procedures have been identified in the MA95 and 
elaborated on by the actions of the MRC and member countries. In theory, avoidance 
and mitigation are a part of the cooperation of member states for man-made 
interventions in a manner similar to natural occurrences. This requires the parties to 
act in a responsible, timely and amicable manner, as stated in Chapter 1 of the 
MA95.  The MRC has the flexibility to add new actions and mechanisms that would 
improve its capability to better serve the interests of its members through a wide 
range of tools, including adding protocols to the MA95, ROPs, Procedures, training 
programs and capacity building, etc.  
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Yet, in spite of its best efforts and the good faith of all members, there may occur 
incidents that exceed the responsibility of one or more riparians and interfere with 
the rights and interests of other riparians, on the mainstream or shared “international” 
tributaries. Regardless of the nature of the cause in most cases (that is, the cause is 
from a man-made activity or intervention regardless of what OIO activity), if the 
transboundary impact is adverse to the rights and interests of other riparians, it is a 
least a contentious transboundary issue and can at worst become a transboundary 
dispute. Fortunately, in the LMB, all four countries have effective MOFAs and 
maintain good neighborly relations, so many incidents can be mutually discussed 
informally to ascertain the cause and effect, and ratchet up from informal to formal 
inquires and efforts to negotiate a solution. This is not only a preferred method in the 
LMB but almost a global preference of at least initially discussing a contentious 
issue amongst concerned parties, and then proceeding to more formally address the 
situation depending upon data and information available and needed, etc. This 
willingness to cooperate is evident amongst the MRC member States as seen by the 
cooperation and on-going efforts of Lao PDR and Thailand on the bank erosion and 
protection of the Mekong River, by Cambodia and Viet Nam on border tributaries, 
etc.  
 
The MA95, and to date the practice of non-interference of the MRC with bi-/multi-
lateral efforts to mitigate and otherwise resolve causes of harmful effects, encourages 
this “government-to-government” approach. Section 3.3 above verifies the many 
efforts and successes of the LMRB riparians in this regard. What is not sufficiently 
clear is to what extent the MRC can facilitate in these efforts. And the option is 
always available for the concerned parties (or one of them), to bring the issue before 
the JC and/or Council to formally request the MRC assistance to address and resolve 
the issue under the MA95.  
 
There are many questions on the rights and obligations of a riparian in pursuing a 
TBIDD on a bilateral or government-to-government basis for which a short response 
is provided: 
 

• If this is a right of a sovereign nation, why include the provisions in the 
MA95? 

 
Response: to enable and encourage the member countries to consider all 
options with the knowledge that the MRC can be requested to participate in 
facilitating addressing and resolving TBIDDs through its various resources 
and broad based capabilities.  

 
• What are the benefits and detriments to those provisions and others in the 

MA95? 
 

Response: the benefits of the provisions in the MA95 are that they represent 
a common acceptance and commitment of MRC member countries; the 
detriments may be that in order to avail itself to those provisions, there is a 
process that requires greater sharing of information and exposure to seek the 
best solutions of mutual concern. 
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• Why was the terminology of Article 7 focusing on the prevention and 
cessation of harmful effects that cause substantial damage instead of other 
terms like “significant” or “appreciable” damages? 

 
Response: For some international river basins and riparian countries, these 
three terms are used differently and the application and definition must be 
examined on a treaty by treaty basis. In the case of the MA95, substantial 
damage refers to the extent of damage that is measurable and must go 
beyond minor damage; significant is reserved for extent of impact as being 
significant as opposed to de minimus, used in the definition of a proposed 
use. What is substantial and what is significant are two different values; in 
the former, what is or is not substantial has nothing to do with the 
perspective of the non-injured party, only the injured party. But in the case of 
what is or is not significant is relative to some other standards and criteria 
that can be applied and arguably from the perspectives of the concerned 
parties. The term appreciable is found in some agreements and arbitral and 
judicial awards. It implies an accumulative affect from a normal standard and 
provides the impression that a certain amount of harm or damage should be 
tolerated, but not if it becomes appreciable to the point of intolerance. 

 
• Who has the burden of identifying the harmful effects and damages, and 

when is there a determination if the damages are substantial? 
  
Response: The party with the knowledge of an incident causing harm has the 
burden or at least the responsibility under international comity to inform the 
other concerned parties. Of course, often an incident occurs at the source but 
the adverse impact may not be experienced for some considerable time later 
and in a place far removed. It is the responsibility of a harmed party to raise 
the issue so that both parties can carry out their due diligence. In some cases, 
the incident may be premature to raise. There is a point in time when the 
incident is “ripe” for being raised, and beyond that point, the injured party 
may be accused of “sitting on their rights” by not timely raising the issue, 
and thus may lose the right of assertion. The determination of when the 
damages are substantial does not occur before the issue of the incident is 
raised; that determination is done only after the necessary data and 
information are gathered and analyzed.  

 
• When is it necessary to begin an action with a notice, and how would this be 

carried out?  
 
Response: this is not a simple question to answer, as timing is very important 
to the relationship of the parties and the nature of the incident. If for 
example, the incident occurred out of the flagrant action of one party in 
disregard of the rights and interests of others (by some authors describe as 
hydro-hegemony), the reply may be immediate and forceful. But if it was an 
incident that occurred due to understandable oversight or even carelessness 
of one party, then the reply may be very tempered, informal, low keyed and 
low profile. This may change depending upon the relations of the parties and 
extent and frequency of harm. 
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• What law and practices can be applied?  
 
Response: International law, national law, and any of the other sources of 
“rule of law” set out in section 3.2. 

 
• If and when can services of the MRC/MRCS be requested? 

 
Response: Anytime. The response to the request will depend upon the nature 
of the services requested, availability of personnel and funds, and if it is 
within the duties and functions of the Council, JC and MRCS. Whatever 
services are rendered must be impartial and knowledge mutually shared. 

 
Based on the information presented in the national reports on the extent of bi- and 
multi-lateral agreements and arrangements, it is clear the four members of the MRC 
have an extensive history of working on particular issues and problem areas on a 
government-to-government basis, and are very capable of negotiating and reaching a 
consensus on issues of relevance to them. However, there has been limited 
experience in addressing transboundary water problems were concerns over the 
nature and extent of damage to one or more riparians resulted from the man-made 
actions of one or more other riparians.  
 
4.4    Possible Roles and Involvement of MRCS  
 
The involvement of the MRCS in the pursuit of a TBIDD under either the MA95 
framework or if concerned parties wish to pursue the matter through bi- or multi-
lateral negotiations and solutions, depends upon: the stated mandate of the MRCS,  
authorizations extended by the JC in overseeing the MRCS on behalf of the MRC 
and member countries, and the competency of the MRCS. If within the mandate or 
authorization extended by the JC, the MRCS through the Office of the CEO can 
provide information and data, carry out analysis of situations, review documents like 
feasibility studies and damage assessments, discuss options to addressing and 
resolving contentious TBIDDs and respond to direct requests from member 
countries.  
 
The MRCS is an impartial body of the MRC and the CEO is obliged to keep all 
member countries through the JC members informed of its activities and responses to 
requests from member countries.  Requests for services should be submitted in 
writing to the CEO. The CEO can determine if authority to comply with the request 
exists or if authority should be sought from the JC. In any event, the JC should be 
kept informed of the actions of the CEO and MRCS in receiving and responding to 
requests from member countries. 
 
Specific measures the MRCS could take to facilitate identifying, avoiding, 
minimizing, mitigating, addressing and resolving TBIDDs are set out in Chapter 6. 
Most of these measures are directly or indirectly provided in the administration of 
the MRC projects and programmes. 
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Chapter 5 Pursuing TBIDDs Between MRC Member Countries and   Upper 
Riparians  

 
5.1     Foundations, Legal Obligations, Considerations of RIR 
 
This chapter discusses the options and processes for avoiding, mitigating, addressing 
and resolving TBIDDs under international law by the MRC or member countries of 
the MRC in the event a cause of the TBIDD is due to actions in of the upper 
riparians - China and/or Myanmar, or in the event either of the two upper riparians 
raise concern over their rights and interests being adversely affected by actions of 
downstream riparians, i.e., what are the rights and interests exercised by one or more 
lower Mekong River riparians could be exerted to limit the rights and interests of one 
or both upper riparians.20 
 
In general, since China and Myanmar are not signatories to the Mekong Agreement 
and they are not bound by its provisions. They are dialogue partners, and therefore 
have an opportunity to raise and discuss any issue of concern to them, and 
conversely, for any MRC member State through the Chairman of the Council or their 
Council member at the annual Dialogue Partner meeting.21  
 
International customary law would be applicable in any contentious issue, difference 
or dispute that might arise between the MRC and/or any member State of the MRC 
and one or both of the upper riparians. The UN Convention on Non-navigations Uses 
of Water was adopted by the UN General Assembly in 1997 with the four lower 
Mekong River riparians voting in favor, China voting against, and Myanmar not 
voting. However, since 1997 there have not been sufficient ratifications of the 
Convention by UN members for it to come into effect, with none of the Mekong 
River riparians ratifying the Convention. It can therefore be assumed that all Mekong 
River riparians have deliberately intended to apply customary international law on all 
shared freshwaters not covered by a Treaty such as the MA95 with respect to the 
Lancang-Mekong River. 
 
The discussion on international law in Chapter 3 of this Manual and Chapter 4 of the 
LA-MA95 sets out the framework that would be followed. Since all Mekong 
riparians are UN members, provisions of the UN Charter for peaceful settlement of 
disputes are of paramount importance. Because of the good neighborly relations that 
exist between China and the MRC member States, it is very likely that an amicable 

                                                            
20 At the regional meeting in Ho Chi Minh City in August 2009, several countries expressed concern that this chapter 
may be seen by the one or both upper riparians as implying fault or liability upon them or the course of action that may 
be taken by the MRC or a member State. This is not the case as this is not a legal opinion on a course of action to be 
taken by any riparian, and it does not advocate that any riparian  has or will violate the rights and interests of any other 
riparian nor are any riparians bound by the limits of this explanation of international water law. As no doubt every 
riparian will have access to this EN, Chapter 5 is informative of the foreseen RIR of all riparians, but responds to the 
specific issues raised during meetings on contents of the EN to cover in general the legal standing of MRC member 
riparians and non-member riparians of the MRB. 
21 The Dialogue Partner meetings previously were held every year immediately after the annual Council meeting, but 
now they are held the day prior to the Council meeting. This change in timing undoubtedly enables the annual Council 
meeting to take into account the discussions held during the Dialogue Partner meeting and take any action deemed 
necessary to address issues and proposals raised.  
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solution would be pursued applying one of the forms of ADR listed in Chapter 3, 
beginning with consultations and negotiations. 
 
5.2    Range of Options 
 
Basically there are two options for MRC member countries in addressing TBIDDs 
with the one or both upper non-MRC member riparians.  Neither option should be 
carried out in or by the media; but the level of informality or formality would depend 
upon the nature of a real or perceived incident. 
The two options are:  
 

1.  Proceed collectively through the MRC as it is an international river basin 
organization with status as a legal body fully subscribed to and supported by 
the four member countries; or  

2. As sovereign nations riparian to the Mekong River Basin, each or a 
combination of the four countries can pursue a TBIDD on a government-to-
government manner through their respective MOFAs.  

 
5.2.1 Option 1: MRC and Upper Riparians 
 
If option 1 is agreed to, the MRC through its Council, Joint Committee and support 
of the MRCS would assess the alleged TBIDD and through written communication 
to the UN ESCAP Permanent Representative or the MOFA in the respective upper 
riparian country, set out the situation and real or potential interference with the rights 
and interests of  the downstream riparians. Depending upon the nature of the incident 
or situation, the MRC could first decide to use exploratory approaches through the 
JC Chairman, MRCS CEO or third party expert. 
 
In any event, the inquiry or allegations of interference with the rights and interests of 
the lower riparians raises the issue either a natural event or an implication that the 
upper riparian(s) are not fulfilling their responsibility under international law. The 
inquiry or notification of real or potential interference does not have to be 
argumentative nor accusatorial. It should be factual to the extent possible (with 
reliable facts, information and analyses set out the inquiry or allegations).  
  
5.2.2 Option 2: Individual MRC Country(ies) and Upper Riparians 
 
Applying this option is similar to addressing a TBIDD bi- or multi-laterally on a 
government-to-government basis as discussed in section 4.3 above. The difference 
may be that less than all MRC member countries might participate due to the nature 
of the incident. In any event, care must be taken when pursuing Option 2 to make 
sure the resolution of the incident does not adversely impact the rights and interests 
of those riparian members not participating in the negotiations. A riparian cannot 
unilaterally bind other riparians through addressing and resolving a TBIDD unless it 
has the express and written authority to act on behalf of all riparians. 
  
5.3 Possible Roles and Involvement of MRCS  
 
Under either Option 1 or 2, the MRCS could provide technical and administrative 
services to the MRC Council and/or Joint Committee as requested/directed, or to the 
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MRC member countries as requested if authorized by the JC. MRCS personnel 
expertise, knowledge base and analytical capabilities, and logistical assistance are 
amongst the types of services it can provide. If external advisory/consulting 
assistance is required/requested, the MRCS would be able to identify a number of 
experts for final selection by the JC (Option 1) or MRC member country(ies) 
involved (Option 2). Of course, other than being authorized and directed to provide 
services, the services provided would have to be within the limits of the MRCS 
competency and financial considerations. 
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Chapter 6 MRC Expertise, Resources and Useful Tools22 
 

The MRC is mandated to implement the provisions of the 1995 Mekong Agreement 
in a cooperative, timely and amicable manner through its three organizational bodies: 
the Council at Minster level for policy and decision making; the Joint Committee at 
department head level for technical direction of the MRC and recommendations to 
the Council for adoption; and the Secretariat to provide technical and administrative 
service to the MRC. The MA95 identifies specific functions of each body and directs 
internal rules of procedures (ROPs) to be adopted by the Council and JC; ROPs have 
been adopted for all three bodies of the MRC. The Secretariat is directed and 
managed by a CEO and is under the direct supervision of the JC.  
 
In addition to having representation of one member each on the Council and JC and 
an effort of equal representation of national staff in the Secretariat for each member 
State, each country has established a National Mekong Committee with line-agency 
representation. The NMCs are not part of the MRC but rather are the communication 
and project/program implementation link between the MRC Secretariat and the 
member State. The role of each body of the MRC and NMCs is fairly well 
established with elaboration of specific duties and functions in programmes and the 
procedures. 
 
A number of procedures have been adopted as required by the MA95 or for specific 
programs that are internal documents of the MRC; most relevant to TBIDDs are the 
five sets of procedures developed under the WUP project that ended in mid-2008 to 
address Articles 5, 6 and 26 of the MA95.  The MRCS has also adopted specific 
internal procedures to process submissions, comments and results from the 
Procedures and Guidelines for Notification, Prior Consultation and Agreement. The 
MRC has a strong capacity building platform with specific capacity building training 
in most of the programmes and a new integrated capacity building programme 
(ICBP) created in 2008. Capacity building activities strive to increase the capabilities 
and competencies of personnel of each member State and units of the MRCS to most 
effectively implement the MA95.  
 
However, most activities and programs of the MRC and NMCs are directed toward 
assessment and development efforts; in the past there have not been many occasions 
or needs for strengthening capabilities to address and resolve TBIDDs. The FMMP 
initiated the effort to more clearly identify potential areas of conflict related to flood 
impacts, but it was soon realized that such skills and training needs existed for a 
wide range of possible TBIs, not just flood related TBIs. It was concluded that legal 
and technical skills in identifying, avoiding, mitigating, addressing and resolving 
TBIDDs for adverse flood impacts are very similar to the needs in other programs 
and activities of the MRC where transboundary adverse impacts may occur, 
especially since many such TBIs are linked to other development activities or 
cumulative impacts.  
 
The LA-MA95 and this EN encompass this broader application of conflict 
management in line with the provisions of the MA95. A brief review of the history 

                                                            
22 Refer also to the text of section 3.3 above. As previously stated in the introduction and numerous footnotes, this EN 
is not a definitive statement of data and information relative to MRB, the status of MRCS programs or the various tools 
that may be available within those programs.   
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of the Mekong agreements and implementing bodies from 1957 to the present 
indicates the need for a dynamic interpretation of the current agreement and MRC 
organization to adapt to rapid physical, technological, economic and social changes 
taking place. The demands on water and related resources of the MRB are 
exponential and these demands place a greater challenge on maintaining acceptable 
environmental and eco-system conditions. What resources and tools does the MRC 
have available to meet these demands and challenges? 
 
6.1    Assessment of MRC, Its Expertise and Resources  
 
It is important to assess of the roles, capacities and resources of the MRC to carry out 
or facilitate identifying, addressing and resolving TBIDDs such as harmful flood 
conditions as provided in the mandate of the MA95. Being knowledgeable about 
these aspects of the MRC will facilitate understanding the perspective of a resource 
assessment and help identify areas of needs in a dynamic sense as real or potential 
transboundary incidents arise. A quick resource assessment goes one step beyond 
just looking at the available resources, expertise and tools and begins with who may 
be involved and their roles (the MRC and NMCs mainly); it attempts to acknowledge 
the separation of the decision-making expertise and resources from the technical and 
process expertise, resources, and tools. The SWOT analysis described below can be 
used to identify what expertise, resources and tools are available to manage, mitigate 
and address TBIDDs in general by category, and for any specific TBIDD. A SWOT 
analysis should address not only the technical and procedural requirements and 
availabilities, but also the financial requirements and sources of funds. 
 
6.1.1 MRC and NMCs in TBIDD Efforts 
 
Two key points are made regarding a resources assessment of the institutional 
framework to address and resolve TBIDDs that includes the MRC and NMCs: 
  

• Structure of MRC (Council, JC and MRCS) and relationship of 
NMCs to MRC as technical representatives of member states 

 
The two figures below illustrate the current structure of the MRC and NMCs, 
including a detailed organizational chart of the Secretariat taken from the MRC web 
page.23 Since its establishment in 1995 as successor organization to the Mekong 
Committee and Mekong Secretariat, the basic structure of the three bodies of the 
MRC and relationship to the NMCs has remained the same. However, the internal 
structure of the MRCS has periodically changed as well as its location as 
headquarters of the MRC from Bangkok to Phnom Penh to Vientiane. At the time 
when knowing the structure is relevant to determine who in the MRCS is responsible 
for the particular subject matter, it is advisable to consult the MRC web page for an 
update. 
 
The National Mekong Committees of each member State are not a part of the 
institutional framework of the MRC, but rather, and historically, have been 
established by each member State composed of that States Council and JC members, 
director or permanent secretary of the NMC, and representatives from relevant line 

                                                            
23 http://www.mrcmekong.org   
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agencies of the country. Each NMC maintains a secretariat that functions in a manner 
similar to the MRCS consisting of technical and non-technical staff to carry out the 
functions of the NMC. The MRCS and NMCs maintain a close and vital cooperative 
relationship to coordinate meetings and implementation of projects/programs.  
 

Figure 6.1: Structure of MRC and Member States under the MA95 
 

 
 

Figure 6.2: MRC Operational Structure 
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• Roles and Capacities of MRC and NMCs 
 
The intent of the MA95 was to establish “an adequate, efficient and financially joint 
organizational structure to implement this Agreement and the projects, programs and 
activities taken there under in cooperation and coordination with each member and 
the international community, and to address and resolve issues and problems that 
may arise from the use and development of the Mekong River Basin water and 
related resources in an amicable, timely and good neighborly manner,”24 and the 
“specific objectives, principles, institutional framework and ancillary provisions in 
conformity with the objectives and principles of the Charter of the United nations 
and international law:”25. The Mekong River Commission (MRC) was established 
under Chapter IVA Articles 11-14 of the MA95 as an international body consisting 
of three permanent internal bodies – Council, Joint Committee and Secretariat. 
Chapter IV B Articles 15-20 sets out formation and functions of the Council as the 
policy and decision making body to implement the Agreement  and to include: “To 
entertain, address and resolve issues, differences and disputes referred to it by any 
Council member, the Joint Committee or any member State on matters arising under 
this Agreement.”26 Chapter IV C Articles 21-27 sets out formation and functions of 
the Joint Committee as the body responsible to oversee implementation of policies 
and decisions and undertake technical responsibilities of the MRC to include: “To 
address and make every effort to resolve issues and differences that may arise 
between regular sessions of the Council, referred to it by any Joint Committee 
member or member State on matters arising under this Agreement, and where 
necessary to refer the matter to the Council.”27 And Chapter IV D Articles 28-33 sets 
out formation and functions of the Secretariat as the body to render technical and 
administrative services to the Council and JC, to be under the supervision of the JC, 

                                                            
24 MA95, Chapter I, penultimate paragraph. 
25 MA95, Chapter I, last paragraph. 
26 MA95, Chapter IV B Article 18.C. 
27 MA95, Chapter IV C Article 24.F. 
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and in addition to the functions and duties set out in Article 30, to carry out other 
assignments as requested. 
 
Regarding capacities of the MRC, the Council is composed of one member from 
each participating riparian State at Ministerial and Cabinet level  empowered to make 
policy decisions on behalf of their governments and convenes at least one regular 
session every year (normally in October or November).28 The Joint Committee is 
composed of one member from each participating riparian State at no less than Head 
of Department level and convenes at least two regular sessions every year (normally 
in March or April and in July or August).29 Both bodies may convene special 
sessions as deemed necessary, such as the current practice of the JC to convene a 
preparatory session immediately before the annual Council meeting. The Secretariat 
is under the direction of a Chief Executive Officer (CEO) appointed by the Council, 
who in the past has been a non-riparian of international status in water resources 
development and management.30 The CEO is assisted by an Assistant CEO selected 
by the CEO from the member State of the JC Chairman for the year of that 
Chairmanship31 and riparian technical staff from the member States recruited based 
on technical competence.32 International technical expertise is also either recruited 
for donor supported projects or provided by the donor. Non-technical staff of the 
MRCS mostly comes from the member country where the MRCS maintains the 
headquarters of the MRC, although some of these staff may come from other 
member States as well. 
 
A specific issue has been raised by member States of the MRC regarding what is or 
should be the role and involvement of the MRCS in identifying, and helping the 
addressing and resolving TBIDDs. The MRCS has its origin, duties and 
responsibilities in the MA95 Articles 28-33. The JC (Article 24.E) is responsible for 
assigning tasks and supervision of the MRCS, and therefore, any action or activity 
not set out in the articles establishing the MRCS must specifically be authorized by 
the JC. The MA95, the JC, the approved MRCS ROPs, and provisions in other 
internal documents of the MRC such as the Procedures, are the sources of the MRCS 
capabilities and limitations, as well as any other directives of the Council and/or 
Joint Committee. Project and programs approved by the Council and Joint 
Committee may expand the role of the MRCS in particular areas. 
 
In general, the MRCS must maintain a neutral status, impartiality and transparency 
with all MRC member States regarding any of its actions and activities. Regarding 
the use of project funds for activities that may be included within the project, but are 
in response to a member country request, the respective donor should be informed by 
the CEO or JC Chairman and at least obtain a no objection before funds are used. 
 
There are various areas of facilitation, analyses and assistance that MRCS could 
provide if it received the direction or approval to proceed by the JC, such as 
organizing and conducting fact-finding missions, identifying and employing expert 
panel members, mediators and arbitrators, setting up advance communication 

                                                            
28 MA95, Chapter IV B Articles 15 and 17. 
29 MA95, Chapter IV C Articles 21 and 23. 
30 MA95, Chapter IV D Article 31. 
31 MA95, Chapter IV D Article 32. 
32 MA95, Chapter IV D Article 33. 
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capabilities between the CEO/MRCS and JC members for telephonic and even video 
conferencing on urgent matters. The use of high speed internet connections available 
in all four member countries (the office of the NMCs at least) can be used very 
effectively with shareware software like Skype or MSN to quickly setup an audio or 
video multi-party conference. The conference can easily be recorded and reduced to 
a written communication on the participants, discussions and outcomes. This would 
facilitate more rapid response and reduce considerably the cost and time involved for 
convening formal or informal meetings. 
 
There is little doubt that the MRCS can become a more efficient and effective organ 
of the MRC to promote greater cooperation, communication and coordination. The 
JC and CEO with senior staff can explore changing conditions and requirements in 
the MRB and insure through JC directives that the MRCS can optimize its support 
and services to the MRC and member countries.  
 
The roles and capacities of the NMCs and their members are normally established by 
national legislation or decree and staff selected by the head of the NMC in 
accordance with NMC needs and availabilities. Often members of the NMCs serve in 
a technical capacity at the MRCS for a specified period of time and both bodies have 
an opportunity to exchange experiences and knowledge as part of the constant 
capacity building efforts of the MRC. 
 
6.1.2 MRC Expertise and Resources  
 
The expertise and resources available to the MRC and member States in addressing 
and resolving real or potential TBIDDs can be separated into three areas: 
 

• Mandate and Guiding Documents of MRC 
 
The most important pronouncement of intentions and expectation of the four member 
States is the basin approach to the sustainable development and management of 
water and related resources and to the protection of the environment and eco-system 
of the MRB based on cooperation of all parties through the MRC and their national 
agencies set out in the MA95 treaty entered into voluntarily by all four parties. It is 
critical to note that the MA95 is not a regulatory treaty, but rather one based on 
cooperation in a good faith, equitable, timely and neighbourly manner. That is for 
development, utilization, management and protection of the water and related 
resources and environment of the basin, and for the identification, avoiding, 
mitigation and otherwise addressing and resolving transboundary issues, differences 
and disputes as well as any other issues or problems that might arise during 
implementation of the Agreement. The intent of this Agreement is to provide stated 
broad objectives, principles and goals in order to provide the MRC the widest range 
of flexibility to adapt to changing conditions and needs within the basin and amongst 
the riparians as well as adopt appropriate technological advances and mutually meet 
donor requirements.  
 
It is not a perfect agreement, but rather like a constitution; it is expected to be 
dynamically implemented. A practice that has already been adopted is to negotiate a 
“Protocol” to the MA95 to address in greater detail an issue raised or needing 
clarification in the Agreement. The Protocol to establish the MRC was adopted 
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immediately after the Agreement was signed by the four plenipotentiaries to insure 
there was no gap in organizational responsibilities to implement the prior and current 
agreements and on-going projects and programs, and to insure a transparent and 
timely transfer of financial records and bank accounts from the prior organization to 
the MRC. Protocols, like the treaty, must be ratified by the respective governments 
and officially signed. They are addendums to the treaty, not revisions or 
amendments. It may be desirable as some point in the future to consider additional 
protocols, for example to cover the environment and EIAs, navigation, hydropower 
production on the mainstream linked with tributary hydropower dams, and on 
addressing and resolving TBIDDs. As pointed out, the MRB is a unique international 
river basin in that “disputes” simply have not occurred because the riparian states 
have either intentionally avoided or mitigated causing harm or have bi-/multi-
laterally negotiated an acceptable solution to the problem. 
 
As provided for in the MA95, Rules of Procedures (ROPs) have been adopted by the 
Council and Joint Committee, and also for the Secretariat, to enable more detailed 
functions and processes of those bodies. The Council can amend these ROPs without 
member government confirmation whenever it determines it is necessary. As 
described in the LA-MA95, Council Rule 18 and JC Rule 23 provide procedural 
guidance for addressing and resolving issues, differences and disputes. 
 
Strategic planning has become globally synonymous with improved and integrated 
river basin management at national and international levels.  The MRC has adopted 
three strategic plans to date, the first covering 1999-2003 with five stated goals; the 
second refining the first and covering 2001-2005 by retaining the vision and mission 
statements but combining two goals into one for a total of four goals; and the current 
strategic plan covering from 2006-2010 with four stated goals and a strategic shift to 
integrated planning and programming, IWRM and capacity building. The second 
goal to enhance regional cooperation has already had an impact on the title and 
direction of FMMP Component 3 re-titled “Enhancing Cooperation in addressing 
differences in transboundary flood issues” and specifically provides in 2.3 “To 
identify potential transboundary issues for negotiation, mediation and conflict 
prevention; and develop mediation and conflict management capacity;”.  
 
The MA95 specifically provides in Articles 5, 6 and 26, the need of MRC to adopt a 
number of rules to address certain water allocation, use and management issues in 
relation to maintaining certain flow levels of the mainstream. Under the GEF funded 
and World Bank executed WUP project, the MRC drafted five sets of procedures 
(replacing this term for “rules”) and currently has adopted four sets of procedures by 
the Council and supporting technical guidelines adopted by the JC. The LA-MA95 in 
section 3.2 briefly describes these documents. Each of these sets of procedures 
directly and indirectly contribute to promoting cooperation in the development and 
utilization of water resources of the LMB in a manner designed to avoid or mitigate 
giving rise to a contentious issue, difference or dispute amongst the MRC member 
States. These procedures should be reviewed to ascertain if the TBIDD being 
considered or responded to could have been avoided or mitigated through a more 
thorough implementation of the procedures and or other procedures and guidelines 
adopted by the Council or JC. 
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• Projects and Programmes of MRC 
 
It is beyond the purpose of this section to elaborate on each of the projects and 
programmes of the MRC administered by the MRCS; many have produced 
documents providing detailed information on objectives and outputs. It is important 
to call to the reader’s attention the vast amount of effort, materials and outputs that 
have and are expected to be produced through the key projects and programs that 
directly or indirectly affect the MRC and member States abilities to identify, avoid, 
mitigate, address and resolve TBIDDs if and when they arise.  The point is that each 
of these projects and programs enhances the capacity and competency of the MRC 
and member States through cooperation and transparency to pursue optimum 
development, utilization, protection and management of the water and related 
resources and environment of the MRB. The MRC website can be consulted to 
obtain details of actions, outputs and products from each of the key programs and 
projects – www.mrcmekong.org.  
 
The key projects have provided a wide range of resources, expertise and products to 
facilitate implementation of the MA95. For example, the seven-year GEF funded and 
WB executed Water Utilization Project (WUP) that ended in June 2008 produced a 
decision support framework (DSF) that includes a suite of basin-wide computer 
models and knowledge base to be supported by and applied in utilizing other WUP 
outputs, such as implementation of the procedures and technical guidelines dedicated 
to address the mandates of articles 5, 6 and 26 of the MA95 and in preparing the 
Integrated Basin Flow Management  (IBFM) reports and guidelines undertaken by 
WUP in close collaboration with the Environmental Programme (EP). The DSF is 
fundamentally important for use in formulating and updating the BDP (which is also 
currently an advanced programme in the MRC) and should become the common 
datasets and modeling packages utilized by most all the MRC programs and projects 
(FMMP, NAP and AIP, etc.) to insure a uniform understanding and approach to 
addressing issues and problems in the MRB.  
 
Under WUP, five sets of procedures were negotiated and drafted by technical 
working groups from the MRCS and NMCs and approved by the Joint Committee; 
four Procedures have were adopted by the Council prior to the end of the WUP. The 
first three of the procedures and technical guidelines directly apply to administrative 
and management and the last two concern technical aspects of MRC in implementing 
the MA95. They, their abbreviation and date of adoption by the Council are: 
  
1.  Procedures for Data and Information Exchange and Sharing (PDIES, 2001); 
2.  Procedures for Water Use Monitoring (PWUM, 2003); 
3.  Procedures for Notification, Prior Consultation and Agreement (PNPCA, 2003); 

and, 
4.  Procedures for Maintenance of Flows on the Mainstream (PMFM, 2006). 

The Procedures for Water Quality (PWQ) were endorsed by the JC and approved 
in principle by the Council in December 2006, but not signed.33  

 

                                                            
33 The Council awaits approval by the Cabinet of the Government of Thailand before its Council member can sign the 
PWQ. 
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The technical guidelines approved by the Joint Committee to support the approved 
procedures are: 
 
1. Guidelines on Custodianship and Management of the Mekong River Commission 

Information System (MRC-IS) support the implementation of the PDIES and 
PWUM and are facilitated through the activities of the permanent Technical 
Assistance and Coordination Team (TACT); 

2.  Guidelines on Implementation of the PWUM; 
3.  Guidelines on Implementation of the PNPCA; and,    
4.  Internal MRCS Procedures for Implementation of the PNPCA 

 
Working together, WUP and EP produced several important outputs for preventing, 
mitigating or addressing transboundary conflicts under the IBFM and integrated 
water quality management (IWQM) activities of EP. IBFM commenced in 2004 by 
developing a thorough understanding of present day flow regimes of the Mekong 
mainstream through introduction of an environmental flows approach to assess 
Mekong river flow regimes.34 The MRC publication entitled Overview of the 
Hydrology of the Mekong Basin (November 2005) is the first widely distributed 
publication providing essential information on the origin and distribution of river 
flows. IBFM and IWQM made important inputs into drafting Technical Guidelines 
for implementation of the PMFM and PWQ.  The Technical Guidelines for 
Implementation of the PMFM intends to numerically define acceptable flows based 
on the existing flow regime for the Mekong River under provision of Article 6 of the 
Mekong Agreement which includes “C. To prevent average daily peak flows greater 
than what naturally occur on the average during the flood season.” 

Sustainable implementation of the procedures and technical guidelines are essential 
to promoting cooperation in water resources development and management with the 
intent to avoiding or minimizing adverse impacts from natural occurrences and a 
framework from which to work if adverse impacts are wholly or in part due to 
human/government interventions. Should adverse effect occur that involve the RIR 
of MRC member countries, articles 34 and 35 of the MA95, as discussed in LA-
MA95 and this EN, would be applied in the same manner to flood and such related 
issues. Implementation and refinements of the WUP outputs and products have been 
transferred to the ICCS, the IKMP and BDP in the MRCS.  
 
Similarly, the Navigation Programme (NAP), Environmental Programme (EP), 
Fisheries Programme (FP) and Agricultural, Irrigation and Forestry Programme 
(AIFP) have outputs of significance for consideration in addressing transboundary 
flood and related issues. The new Initiative on Sustainable Hydropower (ISH) for 
mainstream and tributaries is also fundamental to identifying and addressing causes 

                                                            
34 The term “environmental flows” as used by the MRC in the IBFM is applied in the broad context of flows to be 
maintained under the Mekong Agreement, i.e. to cover all in-stream and on-stream water uses – not only those 
essential to protect ecological conditions. This approach is consistent with the term Environmental Flows as defined by 
the 2003 IUCN document by the same name defined as: “…enough water is left in our rivers, which is managed to 
ensure downstream environmental, social and economic benefits.” 

 



55 

and effects of flood management for avoidance, mitigation and resolution of 
TBIDDs.  
 

• Riparian and International Expertise 
 
Another source of expertise and resources available to address the TBIDD topic are 
the riparian and international experts in the MRCS and those in the member States in 
their NMCs, line agencies, institutes and universities and private sectors. Many of 
these people have had training and experience in water resources management and 
conflict management that could prove invaluable to identifying, addressing and 
resolving TBIDDs. When a particular real or potential TBIDD is identified, the 
MRCS and parties concerned should thereafter make every effort to identify and 
obtain the relevant inputs from this pool of expertise.  
 
6.2 MRC Tools   

 
The MRC has a wide range of tools at its disposal that can greatly facilitate 
identifying, addressing and resolving TBIDDs, many whose origin is described in 
Section 6.1.2. Most notably is the MRC-Information System (MRC-IS) that contains  
a wide range of data sets covering the most significant data and information needed 
to monitor, evaluate, plan and implement development projects, to assist the MRC 
and member States in carrying out IWRM at the levels of basin, region and nation, 
and to monitor the status or health of the MRB.  The data is gathered by the MRCS 
IKMP from and shared with member States through national and MRC-shared 
gauging stations and other sources.  The PDIES and PWUM required the 
establishment and maintenance of the MRC-IS; their respective technical guidelines 
and the permanent sub-committee of the JC insure these procedures are adequate and 
applied. This data and information is intended to be kept current, uniform and 
relevant for use by the MRC and member States.  
 
The second important tool is the DSF with its suite of computer based simulation and 
analytical models and knowledge base created under the WUP as the analytical tool 
for improved water resources assessment, planning and management; the DSF and 
other decision support systems and tools, such as GIS and Remote Sensing are the 
delegated responsibility of the IKMP. The DSF can be applied at the basin and 
national levels and is particularly applicable to running scenarios for the BDP. It 
could be applied to identify and assess TBIDDs. GIS is one of many tools frequently 
used to analyze spatial data and information. The MRC has established GIS 
capabilities for particular topics and areas of the MRB.35  
 
The premier integrated basin planning tool of the MRC is the BDP established under 
Article 2 of the MA95. It is intended as a dynamic and evolving blueprint of basin 
resources, and existing and planned uses. The MRC BDP is to provide master 
planning and assessments of proposed developments in accordance with the 
measures, standards and criteria adopted under the sets of procedures and the 
directions of the Strategic Plan. The BDP should be beneficial to avoiding and 
minimizing TBIDDs from floods, flood control and management structures, 
operation of dams, and other causes and activities.  

                                                            
35 Arc Info by ERSI and MapWindow are two GIS tools with complex to more simplified user friendliness.   
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6.3   SWOT Analysis   

 
It is imperative to periodically assess the legal and institutional frameworks of the 
MA95 and MRC in light of real or potential TBIDDs. One successful tool applied in 
private and government sectors in the last several decades for determining the 
capabilities of a legal and organizational framework is the SWOT analysis.  Why 
SWOT? Are there no better tools? Annex 2-2 gives origin, history and applications 
of SWOT (initially called TOWS) and describes several other separate or corollary 
tools. In light of the applications and needs of the MRC and member States, it is 
suggested the SWOT is a very useful tool to put capabilities in perspective and 
identify various needs to enhance the capabilities to successfully tackle TBIDDs.  
 
In Chapter 2 the preliminary SWOT analysis was introduced above in conjunction 
with a preliminary TDA to make an initial identification of potential TBIDDs; this 
should be given high priority because they may be or are the “hotspots” in the MRB 
as discussed in Chapter 3.  
 
In this section, the SWOT analysis is put forward to evaluate the roles and capacities 
of the MA95 and the MRC to address TBIDDs. A preliminary evaluation of the 
MA95, internal documents approved by the Council and JC to implement the MA95, 
and institutional bodies forming the MRC as well as the three external bodies of the 
NMCs, the DCG and the Dialogue Partner meetings was included in the LA-MA95 
and is repeated below with minor additions. The SWOT analysis is illustrates the 
potential of identifying and evaluating the strengths, weaknesses, opportunities and 
threats of an agreement, institutional arrangements the internal documents and 
activities of the organization. Figure 6-1 (from Annex 2-2) illustrates the typical 
SWOT model to identify those features that are helpful (Strengths and Opportunities) 
and those that are harmful (Weaknesses and Threats) that are internal (Strengths and 
Weakness) and external (Opportunities and Threats) in origin.  
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Figure 6-3: Diagram of SWOT 

 
 
Box 6.1 is designed to illustrate a SWOT analysis of these documents to assist the 
MRC and MRC member States in addressing and resolving TBIDDs; it is indicative 
of SWOT application and not a thorough analysis. The LA-MA95 and above 
sections explain the organizational and operation structure of the MRC. The 
importance of the MRC for the implementation of the MA95 and its capabilities to 
avoid, address and resolve TBIDDs cannot be overlooked in the SWOT analysis, and 
therefore, as an international organization, it is included in the analysis.  
 

 
Box 6.1: TBIDD SWOT Analysis of MA95 and MRC 

 
Internal 
Origin 

External Origin Document/ 
Organization 

Strengthens Weaknesses Opportunities Threats 
MA95 Comprehen-

sive, flexible, 
based on will 
of members, 
covers 
TBIDDs 

Lacks 
precision in 
defining 
scope 

Member 
States, through 
Council and 
JC can adapt 
to unexpected 
events, needs 

Little 
accountability of 
MRC to member 
States & Intl 
community 

  Chapters and 
Articles   
ROPs     
Council General and 

can be 
Lacks 
specificity, 

Council has 
ultimate say 

Council meets 
one time a year 
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amended, 
revised as 
needed 

needs review 
and 
amendments 
to adapt to 
new MRB 
activities 

on MRC 
matters;  can 
adjust ROPs to 
new areas 
covered by 
MA95 

for limited 
duration without 
extensive 
discussions, 
relies on JC 

Joint Committee Initially 
covered all 
key topics 
with 
sufficient 
flexibility for 
JC 

Needs review 
and revision 
in light of 
Procedures, 
outputs, and  
MRB 
activities  

JC can call 
upon task 
forces and 
committees to 
do in-depth 
study, analysis 

JC has limited 
time to discuss, 
negotiate, 
understand 
complex issues 

MRCS General Lacks 
sufficient 
provisions to 
take full 
account of 
capabilities 

With JC 
support, can 
undertake 
impartial 
review and 
analyses 

Limited to only 
what JC 
authorizes 

Procedures & 
Guidelines 

    

WUP Procedures  
& Guidelines  

Developed 
by NMCs 
and JC, 
Council 
adoption; 
facilitate 
TBIDD  

Some are 
limited in 
scope and 
provide little 
more than 
MA95 

All procedures 
require annual 
review and 
report; can be 
improved 
easily 

Lack of full 
implementation 
by member 
countries, no 
accountability 
required 

EP Procedures & 
Guidelines  

  

BDP Procedures & 
Guidelines  

  

NP Procedures & 
Guidelines  

 

Other Procedures 
& Guidelines 

 

MRC      
Council 
 
 
 
 
 
 

Highest 
Policy level, 
authority to 
address & 
resolve IDDs 

Meets only 
one time a 
year, may not 
take timely 
action 

Can call on 
expertise as 
needed 

National 
interests may 
over-ride MRC 
concerns 

Joint Committee Highest 
Technical 
level, has 
authority to 
address and 
resolve IDs 

Many 
changes in 
members, 
lack initiative 
to make 
difficult 
decisions, 
meets only 2-
3 times per 
year 

Has access to 
all relevant 
national 
agencies, 
experts and 
MRCS 

Does not 
address 
controversial 
issues 
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Secretariat Combined 
riparian and 
international 
experts, 
access to 
wide range of 
analytical 
tools 

Lack of 
integration of 
activities,  
limited or 
questionable 
authority to 
undertake 
important 
analyses 

New CEO, 
many 
enthusiastic 
riparian staff 

Often riparian 
staff must return 
after two terms 
at MRCS; 
international 
staff may also be 
on limited terms 

NMCs Role Serve as 
liaison to 
MRCS, 
national 
technical 
expertise at 
NMC 
Secretariat, 
involves 
relevant line 
agencies 

May not be 
able to insure 
line agencies 
involvement 
in 
implement- 
ation 

Excellent 
experience for 
line  agency 
personnel 

Line agencies 
may not provide 
best represent-
atives to NMC 
meetings 

DCG Role Brings 
together 
donors to 
facilitate 
their 
coordination 
and prevent 
overlapping 
funding 

Donors may 
not 
participate 
whole-
heartedly due 
to donor 
agenda, and 
efforts to 
fund projects 
directly to a 
riparian 

Donors can 
work closely 
with MRC and 
NMCs to 
insure 
optimum 
benefits from 
project 
funding 

Donors may feel  
combined 
cooperation fails 
to adequately 
recognize their 
contribution 

Dialogue Partner 
Role 

Gets Non-
riparians 
involved 

Agenda not 
developed 
with their 
input 

Opportunity 
for high level 
decision 
makers 

May not include 
technical 
interactions 

 
The above SWOT was prepared to illustrate one perspective on the over-all view of 
the MA95, MRC and related organizations. Each chapter and article of the MA95 
was not analyzed for this demonstration SWOT. It is recommended that a SWOT 
analysis be periodically conducted, particularly for any specific TBIDD that should 
arise.  Further, the SWOT analysis can be carried out by MRC and/or NMCs; 
expectations and perceptions will vary depending upon who undertakes the analysis. 
Remember the old adage “what you see depends upon where you stand”. 
 
6.4 Transboundary Diagnostic Analysis (TDA) 
 
The TDA is a different type of analysis that can be used in conjunction and support 
of SWOT analysis to identify and diagnose the nature of conditions and real or 
potential TBIDDs in the LMB and those that may occur in the UMB. TDA training 
and application was initially tried by WUP but apparently did not meet with success 
in confidence and usefulness by member States. Annex 2-3 is an MRC Working 
Paper on TDA effort, but it must be opened as “read only” as it is password 
protected. In other river basins TDA has been applied with a high level of success, so 
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it might be concluded that either the scope or inputs were not appropriate for the 
WUP TDA. In any event, DA is commonly used in water resources assessments and 
planning. It is suggested that a simpler (less complicate and comprehensive) TDA 
could be of relevance to assist the MRC and concerned parties in identifying, 
avoiding, mitigating, addressing and resolving TBIDDs. 
 

Box 6.2: Summing up Resources, Expertise and Tools 
 

 
Any adverse impacts to the legitimate in‐stream, on‐stream and off‐stream flows 
and  uses  on  the  MRB  mainstream  and  tributaries  (especially  transboundary 
tributaries),  including  maintaining  expectations  and  benefits  from  beneficial 
floods  and  preventing  or mitigating  damage  from  harmful  levels  of  floods,  are 
within  the  intentions and objectives of  the MA95  to be carried out by  the MRC 
with  full cooperation  from the member States, regardless of program or project 
designation.  It  is only  through  the sum of  the whole of  the  resources, expertise 
and tools that MRC can attain sustainable achievements greater than the sum of 
its parts as envisioned in the MA95. 
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Postscript – A Time to Be Vigilant and to Act 
 
Since the time the Working Paper was prepared and completed in October 2007 and 
FMMP responded to requests from the member States to have this Explanatory Note-
Supporting Document prepared to compliment and supplement the LA-MA95, a 
number of issues have emerged that directly involve transboundary flood issues and 
consequences, and indirectly may involve the need for preparedness to identify, 
raise, address and resolve related potential transboundary differences and possible 
disputes. The “Spirit of Mekong Cooperation” enshrined in the 1995 Mekong 
Agreement needs to be openly and enthusiastically carried out in good faith to 
respond to these emerging issues. As more pressure is put on existing water and 
related resources in the basin from national developments, the issues of sustainability 
and environmental protection requires a higher degree of vigilance on adverse 
impacts to the rights and interests of all riparians and to maintaining an acceptable 
balance in the basin’s eco-system as mandated by Article 3 of the MA95.  
 
A rapidly surfacing development issue that may initiate TBIDDs is the proposed 
construction of run-of-river dams on the Mekong mainstream. This issue was 
explored several years ago but interest waned due to lack of funding and 
environmental pressures. It has been recently raised by Lao PDR and Cambodia with 
participation by one or more other MRC riparian Members as advance information 
sharing, and not as an official notification to initiate the prior consultation process. In 
September 2008, the MRCS held a regional consultation of stakeholders in Vientiane 
to discuss this issue and refine a proposed Initiative on Sustainable Hydropower 
(ISH) for the MRC to focus on all hydropower development potentials in the LMRB 
(mainstream and tributaries) while addressing fisheries, navigation, environment and 
other interrelated topics and to compliment the other MRC programmes incorporated 
into the BDP. Given the importance of hydropower development in the MRB, it is 
likely this initiative will evolve into a key programme of the MRC. 
 
Another issue that is gaining in concern amongst the riparian nations of the Mekong 
River Basin (and globally for that matter), is the potential impact of climate change 
on river flows and the frequency, duration and intensity of floods and droughts.36 The 
MRCS has begun a climate change project, and China has initiated climate change 
studies in most of the country. There are data gathering stations in the Lower 
Mekong River Basin and the upper Mekong, the Lancang River in China, likewise is 
subject to considerable data and information gathering. Efforts are being made to 
analyze and model the river basin using past data and information to make forecasts 
and predictions. But it is well recognized that the margin of error is great in weather 
and impact forecasting, and this is based on estimations or guesses of known 
unknowns. The unknown unknowns are much more difficult and potentially 
devastating; they require the MRC and all riparians to explore additional means to 
prepare for events of various extremes and randomness, even if they do not occur. It 
will have to be a dynamic process that is constantly being refined. 
 
All parties need to be observant and at the same time, insure good cooperation in a 
neighborly manner to provide water security to the MRB and avoid false claims. The 

                                                            
36 Climate change has the potential to impact river basins and coastal areas in a number of ways, not only changing 
flow regimes and weather, rainfall, flood and drought patterns, but also changing habitats and growing areas, melting of 
glaciers and rising of the sea, and population migrations.  
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past practice of the MRC member States has been to identify, discuss and attempt to 
resolve any contentious issue bi- or multi-laterally. This is in keeping with a 
regionally accepted adage that prevention is better than a cure. The challenges of the 
future will put this adage to test. 
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