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Introduction1

This section on ADR program design is intended to provide guidance to agency designers as they
undertake to identify their agency's ADR needs and to design effective ADR programs.  Because
federal agencies have widely varied missions and organizational structures, no one design or plan is
suitable for every situation and this section does not attempt to offer a template or model design.  It
does, however, provide a checklist of issues to serve as a framework for agency designers, and
contains suggestions on tailoring the design to each agency's specific needs.

• Chapter 1 discusses the importance of using a collaborative design approach that will include
significant stakeholders in the design process.  Chapter 1 also includes other issues that should be
addressed to prepare for the design phase, such as creating feedback loops, using marketing
techniques to promote buy-in, identifying incentives and disincentives, and determining the
agency's measures of success.

• Chapter 2 outlines a four step design process.

♦ Step 1 is a needs assessment to identify the agency's existing disputes and dispute
resolution system.  It also considers the benefits or value the agency can expect from
using ADR.

♦ Step 2 contains a checklist of issues for developing the program design.

♦ Step 3 addresses implementation of the plan, including training and education.

♦ Step 4 emphasizes the value of appropriate, timely evaluation of both the program's
effectiveness and its administration.

                                                                
1 Compiled and authored by Martha McClellan, Counsel, ADR Unit, Federal Deposit Insurance Corporation.  Part I
draws heavily on the work of The Dispute Systems Design Work Group, sponsored and published by The Administrative
Conference of the United States and on Designing Conflict Management Systems , by Cathy A. Costantino and Christina
Sickles Merchant.
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Developing a Collaborative
Design Approach1

I. Introduction This chapter addresses issues that should be considered before  the
formal design phase begins.  These issues should be revisited
throughout the design and implementation process.  These issues
include:

l identifying stakeholders who should participate in the process;

l providing feedback opportunities;

l marketing needs and strategies;

l identifying and creating incentives and rewards; and

l identifying and removing disincentives and constraints.

How an agency addresses these issues will determine the approach it
uses throughout the design and implementation processes.  An
agency's decisions on these issues will be critical in the success or
failure of its ADR program design.

II. Participation Participatory management and customer involvement are two
hallmarks of the "Quality" movement in organization effectiveness.
Both concepts should also be hallmarks of a dispute systems design
program.  Agencies are learning that an effective mediation process
produces more durable agreements because it is fashioned by the
disputants.  This is also true for ADR programs;  an ADR program
design that is based on input from the appropriate stakeholders will
face less resistance and have a greater probability of success than one
that is thrust upon them.

The application of participatory management to a dispute system
design environment involves identifying and involving all appropriate
stakeholders.  These stakeholders should include agency employees
at all levels who will be involved in implementing, administering,
managing, and evaluating the program.

                                                                
1 This section was authored by Martha McClellan, Counsel, ADR Unit, Federal Deposit Insurance Corporation
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Necessary stakeholders might include:

• agency policy makers and decision makers;

• subject matter policy makers and decision makers (for example,
EEO director, personnel director, and others involved in
workplace dispute resolution);

• program managers;

• program administrators; and

• general counsel or subject matter legal specialists.

Customer involvement means identifying the "customers" of the
proposed dispute resolution program and involving them in the
design, implementation, and evaluation efforts.  These could be
internal customers such as:

• senior subject matter managers;

• program specialists;

• agency litigation counsel;

• union officers and representatives; and

• employee "users" (particularly in workplace dispute resolution
programs).

They could also be external customers such as:

• disputants from the regulated community;

• representatives of the regulated community;

• contractors; and

• other private party disputants.

It is important that participation in the design process be as risk-free
as possible.  With the many varied interests involved in the process,
conflicts are not only possible, but likely.   Some influential people
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may perceive that their interests are being threatened by the
introduction of alternatives to traditional dispute resolution systems.

Participants must feel confident that they can involve themselves
actively and creatively in the design process with minimum risk.

III. Feedback Stakeholder participation is not useful without meaningful feedback.
Designers must be open to feedback and provide opportunities for
participants to react to proposals throughout all phases of the design
effort.  The designer’s openness to feedback will not only enhance the
design, but also send a message that the designer is using a real
participatory process. An effective feedback system will increase the
likelihood of obtaining buy-in from necessary parties.  It will also
serve as the basis for evaluation of the design process.

An effective feedback loop should include three stages:

1. the opportunity and means for all participants to respond to
proposals;

2. consideration and use of the comments; and
3. report back to participants on how the comments were used.

This feedback system should be employed throughout the design
phase to identify problems and resolve them before the plan is
completed and approved.

IV. Marketing The success, or failure, of an ADR program will depend in large part
on the buy-in of key stakeholders.  Marketing, through training and
education, should begin before the design is begun and should
continue throughout the design and implementation processes.  Early
marketing efforts might consist of short, informational presentations
or pamphlets defining ADR and explaining how the agency intends to
use it.   These early efforts will help obtain buy-in to the design phase
and will facilitate the design process. Marketing during the
development of the design will educate users as to the program's
purpose and goals.  (See Part II, Chapter 1, Marketing an ADR
Program)
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V. Measures of
Success

Evaluation is an essential part of the design and implementation of an
ADR program, and the designer should address evaluation issues
early, before beginning the official design phase. The first step in
developing an appropriate evaluation methodology is to determine an
agency's definition, or measures, of success.

Success in an ADR dispute resolution system is likely to be different
from the measure of success in litigation or other traditional dispute
resolution processes.  For example, success in litigation might be
measured by the number of "wins" and "losses" at trial.  Success in
ADR might mean the amount of money saved in litigation by
resolving cases before trial.  Whatever the measure of success, it must
be determined early in the design process so that appropriate goals
and objectives can be developed, and the necessary information
collected for an effective evaluation.  (See Part II, Chapter 8 for more
specific information on Evaluating and ADR Program)

VI. Incentives/
Disincentives

An agency's existing incentives and disincentives for using ADR will
affect the ultimate success or failure of the proposed ADR program.
In order to take advantage of the incentives and develop strategies for
overcoming the disincentives, designers should identify both the
individual and institutional incentives and disincentives as early as
possible.

Incentives need to be identified so they can be used advantageously.
Existing incentives may include:

• need to comply with ADR statutes and regulations (such as
EEOC Regulation 1614)

• need to save time and money on dispute resolution

• desire to improve communication and working relationships.

Existing incentives may be inadequate to encourage participation in
the ADR program and also may be in conflict with the ADR program
goals.  For example, staff and other resources may be allocated on the
basis of the number of on-going disputes or lawsuits.  Attempts to
encourage settlement using ADR will meet with significant resistance
unless new incentives are created to reward resolving disputes.
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Disincentives also must be identified early and plans made to avoid
or overcome them.  Existing disincentives may include:

• lack of start-up resources
• resistance to change

• institutional culture (i.e. never settle unless liability is
unavoidable)

• individual fear of losing power or status.

Involving all the stakeholders in the design process is one of the most
effective ways of identifying and minimizing disincentives, especially
those involving resistance to change.  Educational and informational
efforts are other effective strategies for overcoming individual and
institutional resistance. (See Part II, Chapter 1, Marketing an ADR
Program)
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Developing a Collaborative Design Approach
Checklist

ü Identify stakeholders who should participate in the process

• agency policy makers and decision makers

• agency subject matter policy makers and decision makers

• program managers

• program administrators

• general counsel and other appropriate legal specialists

• union officers and representatives

• employee "users"

• external" customers

ü Provide opportunities for feedback

• opportunity and means for all participants to respond to proposals

• consideration and use of the comments

• report back to participants

ü Marketing

• training and education

• pamphlets and other written materials

ü Measures of success

• define "success"

• develop goals and objectives based on measure of success
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ü Incentives/Disincentives

• identify existing incentives

• recommend appropriate new incentives

• identify existing disincentives

• develop strategies to avoid or overcome disincentives
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Designing an ADR Program1

I. Introduction This chapter outlines a four-step process for designing an ADR
program.  It does not contain a standard or model design, because
what works well for one organization may not work as well, if at all,
for another.  Organizations are structured differently with different
needs and interests.  To be effective, the ADR program design must
be tailored to reflect the organization's unique character.  If this step-
by-step approach is followed, it will provide structure and direction to
the design process.

II. Four Step
Process

STEP 1:  Needs
Assessment

The first step in designing an ADR program is to identify the
agency's dispute resolution needs and concerns.  A comprehensive
needs analysis will address both organizational and dispute resolution
issues; it will consider the mission and structure of the agency as well
as the current dispute resolution system.  The following issues should
be included in the needs assessment:

A. Agency Mission
and Structure

An ADR program must further the agency's mission if it is to be
successful and valuable to the agency.  To do this, the designer must
identify and consider:

• the agency's mission;

• the agency's dispute resolution goals;

• the authority necessary to approve the design

• the ultimate decisionmakers;

• the key advisors and mangers who report to the decisionmaker;

• the agency's conflict management culture (i.e. never settle, never
negotiate);

                                                                
1 This section was authored by Martha McClellan, Counsel, ADR Unit, Federal Deposit Insurance Corporation.
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• the agency's definition of success;
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• the agency's typical response to change; and

• the agency's attitude toward participatory processes.

B. Agency ADR
Interests

A clear understanding of the agency's ADR interests is essential to
developing a program design that will accomplish the agency's
dispute resolution goals and objectives.  The agency's ADR interests
should be identified and expressed in simple statements; the agency's
interests could include:

• reducing the number of complaints/grievances/lawsuits;

• reducing the cost of resolving disputes;

• reducing the time for resolving disputes;

• improving or maintaining relationships; and

• complying with law and/or regulations.

C. Nature and
Number of Agency
Disputes

It is important to identify the different kinds of disputes your agency
encounters and which of these (if not all) are to be addressed in the
proposed ADR program.  For example, an agency may choose to
limit its initial ADR program to EEO matters in order to comply with
recent changes in EEOC regulations.  A dispute resolution assessment
should include the following issues:

• sources of disputes (e.g. procurement contracts, internal
workplace disputes);

• number of disputes;

• frequency of disputes; and

• parties to the disputes.

D. Current Dispute
Resolution Systems

One purpose of the proposed ADR program should be to resolve
disputes better than under the existing dispute resolution process.  To
do this, it is necessary to examine the existing system and identify
problems that can be corrected or alleviated with an effective ADR
system.  The current system may take too long; it may be too
expensive; it might not comply with new statutory or regulatory
requirements.  A dispute resolution assessment should include:
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• how disputes are currently handled;

• how long it takes to resolve disputes;

• how much it costs to resolve disputes (including litigation costs,
personnel time, management effort, employee morale, and
customer satisfaction);

• who pays the cost of resolving disputes;

• who has authority to resolve disputes;

• how disputes/resolutions are tracked;

• whether there are written guidelines for resolving disputes; and

• whether any form of ADR is currently being used?

E. Alternatives to the
Current Dispute
Resolution System

There are many ADR choices available, and it is important to have a
clear understanding of each ADR method in order to choose the most
appropriate ones for your program.  The following questions should
be addressed in choosing an ADR method:

• What types of disputes will be included in the program?

• Will the disputes involve factual question or legal questions or
both?

• What types of settlements will be available in the program?

• What is the goal of the program (e.g. to offer an opportunity to
negotiate a settlement; to submit the dispute for a non-judicial
decision)?

• How much involvement will the disputants want to have in the
process?

• How much control will the disputants want to have in the
decisionmaking and settlement of the dispute?

• Will the disputants want an imposed process (i.e. a third party to
render a decision as in arbitration)?
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• Will the disputants want an interest-based or rights-based
approach?

For more information on types of ADR and choosing an ADR
process see Manual, Part III, Chapter 1, Glossary of Terms and
Techniques.

F. Assistance and
Barriers

An ADR program represents a change in the way an agency responds
to conflict or disputes.  Some organizations, like some people,
welcome change and relish trying new things, but many do not.  Even
in those agencies where change is not perceived as threatening, there
will be personal and organizational resistance to the new program.
The designer must work with all the stakeholders to identify potential
sources of resistance and the form it will likely take.  Also,
institutional barriers or constraints must be identified and strategies
developed to overcome them.

It is equally important to identify sources of support, including
existing incentives and rewards, for the use of ADR.  If the current
system does not appear to be sufficient to encourage widespread
participation, new or different incentives and rewards should be
developed with the assistance of management.

Designers should consider the following sources of resistance and
types of constraints:2

• resistance based on fear  (e.g. of the unknown, change);

• resistance based on organizational culture (e.g. never negotiate
unless liability is clear and then argue over money);

• resistance based on perceived loss of power;

• resistance based on personality preference ("I don't like ADR
because…");

• resistance based on dominant organizational symbols, images and
metaphors ("ADR doesn't feel right in this agency because…");

                                                                
2 This discussion of resistance, constraints, incentives and awards is based on Chapters 11 and 12 of Designing Conflict
Management Systems , Costantino, Cathy A. and Merchant, Christina Sickles, Jossey-Bass (1996).  Please refer to these
chapters for a detailed discussion of these topics. Table 12.1 of Chapter 12 is particularly helpful in identifying sources
of resistance and constraints and in suggesting possible actions to overcome them.
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• structural constraints (e.g. the ADR option has been inserted in
the wrong place in the dispute process);

• resource constraints ("not enough time, money, personnel to do
ADR");

• leadership constraints (e.g. no commitment from top
management); and

• transition constraints ("the ADR system is too complex, too
awkward, etc.").

Designers should consider the following issues concerning incentives
and rewards:

• incentives encourage future behavior;

• rewards recognize past behavior;

• tailor the incentives or rewards to the employees they are meant
to motivate;

• consider incentives and rewards for outside (non-agency)
stakeholders;

Incentives and rewards might include:

l recognition for involvement or results;

l inclusion as a member of the team;

l opportunity to be involved in a new initiative;

l opportunity to assist in achieving organizational mission;

l opportunity to fulfill personal vision and values (e.g. helping
agency develop a more collaborative approach to dispute
resolution and prevention);

l opportunity to help agency become more efficient and
effective;
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l opportunity to receive monetary or other tangible economic
benefit;

l positive publicity for all disputants;

l opportunity for all disputants to benefit from more efficient and
effective settlements;

l opportunity for outside disputants to gain access to agency
decisionmakers; and

l opportunity to improve relationships.

STEP 2:  Program
Design

The results of the needs assessment will provide the answers to many
of the questions raised in Part I and will be the basis for the ADR
program design.  The design must be in writing and in the appropriate
format.  The format will vary depending upon the purpose of the
document (i.e. to propose a new program or to outline a pre-approved
program) and may take the form of a memorandum, proposal,
directive, or other appropriate document.  The following is a checklist
of issues that the designer may want to consider and/or address in the
written document:

• ADR policy: A written ADR policy, supported by agency
decisionmakers, will underscore the agency's commitment to
using ADR and to the importance of the new ADR program.  The
design should recommend and/or contain a policy statement if the
agency does not have one in place.

• ADR laws and regulations: The design also should contain a brief
background discussion on any applicable or pertinent ADR laws,
statutes, and regulations (e.g. ADRA, EEOC Regulation 1614).

• Program goals and objectives: A clear statement of the program
goals and objectives will inform all stakeholders of the
importance of the program and of what the agency hopes to
accomplish by using ADR.

• ADR method: The design should include a discussion of what
ADR is, what the various ADR options are, which ADR method
will be used in the program, and why that particular ADR method
is most appropriate for this program.
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• Program administration: The design should set out clearly the
roles and responsibilities of everyone involved in the program's
administration.  This would include the program administrator,
the person responsible for overall coordination of the program,
and site administrators, the person(s) responsible for day to day
implementation of the program in field sites or diverse offices.

• Case selection: The design should include a description of the
types of cases to be included in the program.  Case selection
criteria and procedures should be clearly stated.  They might
include:  the types of cases to be included, any criteria for
excluding individual or classes of cases, who can request ADR,
and who has authority to deny a request.

• Neutral selection: The design should state the sources for securing
neutrals and should address the numerous issues involved in
selecting, paying, overseeing, and evaluating qualified neutrals.
See Manual, Part II, Chapter 3, Obtaining Neutral Services.

• Program procedures: The design should include all the necessary
procedures for administering, using, and evaluating the program.
See Manual, Part II, Chapter 5, Supporting ADR Program Users.

• Settlement authority and approval: The design should clearly
identify how authority to settle can be obtained and who is
authorized to approve the settlements.

• Training and marketing: Training plans should be developed to
meet the educational needs of all stakeholders and might include
awareness training, user skills training, advocacy skills training,
and neutral orientation or training.  A marketing plan should be
developed to inform potential users that the program is available
and to promote its use.  See Manual, Part II, Chapter 1,
Garnering Support for ADR, and  Manual, Part II, Chapter 2,
Creating a Comprehensive ADR Training Program.

• Pilot project: If the program is to be tested before it is
implemented throughout the agency, the design should include a
plan for a pilot project. See Manual, Part II, Chapter 4,
Constructing Pilot Projects.

• Funding and resources.  The design should address the funding
and resources necessary to implement the program, and should
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include a proposed budget and staffing chart, if appropriate.  See
Manual, Part II, Chapter 6, Obtaining Resources and Developing
Contracts.

• Tracking and evaluation.  The design should contain a tracking
and evaluation plan that will capture both quantitative and
qualitative data about the program administration, the services
provided, and program results.  See Manual, Part 2, Chapter 8,
Evaluating ADR Programs.

• Implementation of the program: The design should include a plan
that addresses the steps the agency will take to implement the
program throughout the agency.  See Manual, Part I, Chapter 2,
Step 3: Program Implementation, and Manual, Part II,
Chapter 5,  Supporting Users of ADR.

STEP 3:  ADR
Program
Implementation

The plan outlined in the design proposal should address all the steps
the agency will take in implementing the permanent program.
Problems in the design and implementation stage are inevitable and
are best discovered and resolved in a pilot test before the program is
offered to the entire agency.   If a pilot program has been successfully
completed, agency-wide implementation should be a relatively easy
transition for all the stakeholders.  However, implementation without
the benefit of prior testing can also go well.  If the design process has
been a collaborative one that addressed the concerns of all major
stakeholders, the program will have broad support from all
management levels and from all potential participants.  The following
issues are important for designers and program managers to consider
during the implementation stage:

l Management support: Key managers and senior decisionmakers
need to be educated about ADR and the new ADR program to
ensure support from all levels of management.  As in any new
endeavor, the active support of high-level management
underscores the importance of the program and encourages buy-
in from both management and staff.

l Program manager: The program manager should be identified
early in the development of the implementation plan and should
be an experienced ADR specialist.  The program manager
should have both the responsibility and authority for managing
all aspects of the program.  The program manager will play a
critical role in the marketing of the program and should be
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comfortable working with stakeholders both inside and outside
the agency.

l Training: Training must be provided to all stakeholders and
potential program users to ensure their understanding of ADR
and the new ADR program.  It is important to time the training
programs so they fit into the appropriate stage of the process.
For example, ADR awareness training should be provided early
in the process to promote acceptance and buy-in of the program.
See Manual, Part II, Chapter 2, Creating a Comprehensive ADR
Training Program.

l Marketing: "If you build a great program and no one comes, the
program will fail."3 Marketing and educational efforts should be
carefully planned and coordinated to help ensure support and
use of the new program.  Publicizing success stories is an
effective way to show the benefits of using ADR to resolve
agency disputes.  Another way is to publicize the incentives and
rewards developed as part of the program design.  See Manual,
Part II, Chapter 1, Garnering Support for ADR.

l Program procedures and standard forms: Program procedures
should be clearly articulated and easy to follow.  The procedures
should also include a description of the responsibilities of all
involved parties.  Case selection criteria, neutral selection
criteria, case referral forms, evaluation and feedback forms are
some of the standard forms which might be included in the
program procedures.  See Manual, Part II, Chapter 5,
Supporting Users of ADR.

l Neutral selection and training: Criteria for selecting qualified
neutrals should be developed and explained to those responsible
for obtaining appropriate neutrals.  Neutrals should be offered
training or orientation sessions to familiarize them with the
program procedures.  This training should include a discussion
of the agency's goals for the program as well as substantive and
programmatic issues such as confidentiality, ethics, procurement
procedures, and evaluation.  See Manual, Part II, Chapter 3,
Obtaining Neutral Services.

l Evaluation, tracking, and reporting: The program design should
contain a plan for objective ways to evaluate the ADR program.

                                                                
3 United States Postal Service Implementation Workbook.
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This plan should contain procedures and standard reporting
forms for collecting the necessary data.  Reports should be
tailored to provide data on the impact of the program -- its
efficiency, effectiveness, and customer satisfaction, and on the
ADR program's administration -- its functional organization,
service delivery, and program quality.  See Manual, Part II,
Chapter 7, Ethical Considerations.

STEP 4:  ADR
Program Evaluation

Federal initiatives such as the Government Performance and Results
Act of 1993 (GPRA), encourage increased efficiency and
accountability of federal entities.  These initiatives emphasize the
need for reliable accountability beginning at the program level.  ADR
program evaluations are conducted to answer fundamental questions
about a program's effectiveness, e.g., does the program provide a
necessary or useful function, is the program accomplishing it goals, is
the program being administered effectively.  A comprehensive
evaluation system measures tangible and intangible benefits,
including customer satisfaction, using both quantitative and
qualitative data.  To be a useful, effective management and planning
tool, an evaluation system must do more than provide comparison
data.  It also must provide a flexible process for reevaluating the
goals of the program, modifying the evaluation methodology, and
implementing necessary changes.  The following factors should be
considered in a comprehensive evaluation system:

l Identification and clarification of ADR program goals:  Because
the purpose of any program evaluation is to measure how well
the program is fulfilling its goals, it is essential that those goals
and objectives be clearly identified so that useful conclusions
can be drawn from the data collected.

l Development of an appropriate methodology:  Once ADR
program goals are clearly defined, the next step is to develop an
appropriate evaluation methodology.  It is necessary to
determine what is to be measured, what are the sources of the
data, and how is the data to be collected.  Appropriate measures
might include:  the service or activity to measured (e.g. training
and education); the measuring variables (e.g. what kind and how
many courses); quantitative sources for data; and qualitative
sources for data.  Appropriate sources for data may include
surveys, status reports, statistical logs, and feedback
questionnaires.
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l Development of an analysis plan: methods of data analysis vary
from simple descriptive tabulations to complex multivariate
methods.  In developing an analysis plan, it may be useful to
draw a distinction between research methodologies and program
analysis.  Research methodologies traditionally are based on
experimental designs to provide statistically reliable results.
Program analysis, while producing quantifiable results, must go
beyond a bare assessment of program outcomes to explaining
the outcomes and offering suggestions for program
improvement.  The evaluation system design will need to take
into account the agency's need for reliable quantitative data and
the limited time, money, and resources that may be available to
identify, collect, and analyze appropriate data from a large
number of sources.

For more specific information about evaluation design and planning,
see Manual, Part II, Chapter 8, Evaluating ADR Programs .
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Designing an ADR Program Checklist

ü Step 1:  Needs Assessment

• agency mission and structure

• agency ADR interests

• nature and number of agency disputes

• current dispute resolution system

• alternatives to the current dispute resolution system

• assistance and barriers

ü Step 2:  Program Design

• develop written ADR policy

• conform to applicable ADR laws and regulations

• develop program goals and objectives

• choose appropriate ADR method(s)

• set out roles and responsibilities of program administration

• define criteria for case selection

• state source(s) for neutrals

• develop program procedures

• identify source(s) of settlement authority and approval

• develop necessary training and marketing plans
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• develop plan for pilot program

• identify sources of funding and resources

• develop tracking and evaluation methodology

• develop implementation plan

ü Step 3:  Program Implementation

• identify sources of management support

• identify program manager

• provide appropriate training

• coordinate marketing and educational efforts

• provide program procedures and standard forms

• provide criteria for choosing neutrals

• provide procedures and forms for evaluation, tracking and reporting

ü Step 4:  ADR Program Evaluation

• identify and clarify ADR goals

• develop an appropriate methodology

• develop an analysis and reporting plan
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Introduction
Part II offers guidance to ADR program managers as their program moves from the design and
planning stages to the implementation phase.  Many of the subjects touched upon briefly in the
previous section on design are broken down into chapters and discussed more fully.  Each
chapter is followed by an appendix section that includes a checklist and example materials.

l Chapter 1 addresses the importance of obtaining buy-in for the ADR program from agency
decision-makers and the program users.  Chapter 1 also highlights different marketing
techniques, internal and external, which are fundamental to the success and longevity of
any initiative.

l Chapter 2 covers the essentials of developing a comprehensive ADR training program.  The
chapter outlines how to construct a training plan, how to design a course, and the necessary
components of an ADR curriculum.

l Chapter 3 discusses neutral services; different options for obtaining neutrals, the pros and
cons of using internal vs. external rosters, issues of roster development and management,
and selecting and evaluating neutrals.

l Chapter 4 outlines the benefits of beginning with a pilot program as a first step for the
agency to get experience in ADR.  In addition, the chapter gives specific examples of
successful pilot programs to be used as possible models.

l Chapter 5 discusses all the various ways an ADR program manager gives support to the
users of an ADR program, including: screening cases, recommending ADR or not and what
form of ADR, establishing rules for ADR use, and tracking ADR use.

l Chapter 6 offers guidance on obtaining resources and developing contracts to sustain an
ADR program.  This includes resources necessary for program staffing and practical
concerns of obtaining financial resources.

l Chapter 7 attempts to illuminate the various ethical duties and challenges facing both the
neutrals in an ADR program as well and the program manager.
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l The last chapter in this section is certainly not least: Evaluating ADR Programs.  Chapter 8
highlights the various methods and uses for an ADR program evaluation.  The chapter
covers planning and designing an evaluation and the dissemination and use of the results.

A special thank you to the contributors to this section:  David Batson, Kim Brown, David
Grimm, Karen Kimball, Martha McClellan, Julia Roig and Lee Scharf
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Garnering Support for ADR:
Essential Buy-In and Program Marketing1

I. Introduction In order for an ADR program to be successful and sustainable,
agency staff and management at every level must “buy-in” to the
program.  This is important not only because the program will need
continual budgetary support from the agency, but also because all
agency staff, as potential users of ADR, must support the program as
well.  Before designing an ADR program, you must first secure the
necessary support from within the agency.  The following chapter
offers some suggestions on securing buy-in from both senior
management and general agency staff.

Accompanying the concept of buy-in is marketing the ADR program.
From the design phase, through implementation, and as an on-going
priority, responsive ADR program outreach and creative marketing
are essential.  The second part of the chapter will discuss various
marketing initiatives, both internal and external to the agency.  Buy-
in and marketing serve two distinct but related purposes.  The various
agency decision-makers and potential users of an ADR program must
not only believe in ADR’s utility and benefits, but also have enough
information about the program to know when and how it is used.

II. Essential Buy-In Consider the importance of buy-in, that is, support from strategic
places.  Given that a basic principle for invoking the Administrative
Dispute Resolution Act in any conflict is that all parties should
support the use of ADR, it is critical to the success of any ADR effort
at a federal agency that a new process be launched with as much
support as possible.

Core support for a well-designed concept should be sought from:

• senior management

                                                                
1 Co-authors: Kim Brown, ADR Attorney, United States Postal Service, David Grim, Deputy Director of Equal
Opportunity Programs, U.S. Agency for International Development, Karen Kimball, Associate General Counsel, U.S.
Office of Government Ethics and Julia Roig, ADR Specialist, U.S. Office of  Special Counsel.



• senior human resources management

• General Counsel/other legal advisors
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• unions

• other units responsible for personnel disputes

• policy staff

• others

Each of these can be a source of crucial assistance in gaining ADR
acceptance, and may provide input to refine the process you have
designed.  However, it is certain that if you do not obtain the
appropriate buy-in, any one of the sources above can work against
you to cause the process to fail.

Of course, seeking buy-in is not just providing notice, or sending a
memorandum, but engaging in direct discussions of what may work
best.  In terms of customer service, such meetings allow you to learn
your "customer," and then "sell" what is wanted and needed.  With
this opportunity to discuss the attributes of an ADR system, you have
a chance to demonstrate your persuasive skills and the value of
mediation.  Early effective communication is essential to building an
ADR success.

Of the support sources mentioned, perhaps the most important is the
very highest management figure you can involve, preferably a
departmental secretary or agency administrator.  A strong statement
that endorses the program and seeks the broadest support for it will
make more likely the prospects for resolutions through use of ADR
methods.  Top-level support will help ensure funding for training and
other program needs, and will cause the most qualified potential
mediators to seek involvement.

Support from the office of General Counsel (GC) is vital, since your
ADR plan must be legally sufficient in all its aspects and that office
may be representing your agency when cases advance to the hearing
or litigation stage.  Also, at many agencies, the GC office contains the
agency dispute resolution specialist.  Certainly, lack of GC support
will diminish prospects of success.

Given the network of contacts, responsibilities and activities of
Human Resources management, their insights and concerns must be
factored into the ADR planning process.  The cooperation of other
agency management officials often will depend on the advice and
example of HR management officials.
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Clearly, beyond oral and written support, there is the issue of money.
Should these various sources wish to help increase the scope or
capacity of the process you have designed, their monetary support
would be most welcome.  Although one should be careful not to
launch ADR on too many fronts at once, the more widespread the use
of ADR, done correctly, the more broad the support for it likely will
be.

You should market your program by citing the reasons for using
ADR methods:

• reduce cost and delay in normal adjudicative processes;

• reduce contentiousness and improve parties' relationship;

• create innovative, efficient, more satisfying outcomes;

• lessen management disruption/distraction;

• narrow and clarify issues, while focusing on parties' mutual
interests.

Naturally, when parties actively and cooperatively seek resolutions
through mediation, trust and satisfaction result.  The chance for a
long-term resolution is increased, as are the prospects for stronger
work relationships.  In this current era with emphasis on teamwork,
the fact that ADR helps develop functional work relationships is
particularly attractive to potential supporters.

As you seek broad support, you will encounter resistance; buy-in
may, at times, seem a tough sell.  Among the reasons you will
encounter, and responses you should provide, are:

• ADR may be fine elsewhere, but my cases are too big, important,
or controversial.
ADR saves money and resources. Mediation and other ADR tools
will help you settle them early and to each party’s  benefit.
Confidential process gives all parties a voice.

• Most cases eventually settle anyway, so why ADR?
Avoid investments of time, effort, and money on the way to court;
reduces antagonism early; and frees up agency resources.
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• I have too much work to do to learn about ADR.
Learn how ADR can free up time in the long run.  Discover how
better communication patterns will enhance all aspects of work
production.

• ADR may save money somewhere in the agency, but it will cost
me.
ADR costs and savings may be allocated to different components,
but the agency will save money, and there will be a reduction of
time and staff resources in the long run.  Plus, there will be
rewards given for use of ADR, as its benefits become known.

• Using ADR means loss of control of cases.
ADR gives more control over process and outcome, not less.  The
universe of possible settlements is larger than in judicial or
administrative forums.  Cases may end up in another process [e.g.,
litigation in federal court], where the agency gives up decision-
making authority to an outside judge.

• ADR takes too much of managers' time.
The life of an unresolved case will take more time.  ADR requires
managers to focus on the merits and issues of cases, and to view
the origin of cases and options for resolution from fresh
perspectives. Time invested now creates savings and return on the
investment in improved relationships.

Ultimately, your success at meeting and dealing with the
objections of future partners, stakeholders, and customers will be
predictive of the success of your ADR program.  Know your
audiences.  Work to persuade.

III. Buy-In from
Senior
Management

Obtaining buy-in from senior management can be viewed in one
sense as informal training.  It involves frequent contact and
communication and thorough preparation in the techniques and
applicability of alternative dispute resolution in the specific cultural
context of your agency.

A. Informal
Preparation

Your ultimate aim is a formal presentation to your senior
management.  Before you make that presentation, however, you must
speak individually with as many of those senior managers as possible.
The purpose of those contacts is to learn where within the
organization there is support for ADR, where there is resistance, and
why.  Is the resistance due to being uninformed about ADR or
concerns about ADR being a drain on the agency budget or is it due
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to some other concern?  You will need to understand the reason for
the resistance so that you can address it in informal discussions and
during your presentation.

In preparation for the formal presentation, you should contact ADR
professionals at other agencies and discuss their programs with them,
how those programs are working, what problems they have
encountered, and how they have resolved them.  They can be helpful
sources of information concerning what was effective about their
presentations and how they obtained buy-in.  Additionally, you
should survey 20 to 25 agencies that are similar to your own,
determine what kind of ADR program they have, what subject areas
the program covers, the numbers and types of cases they have
handled, and their success rate.  You will use the results of this
survey as part of your formal presentation.

B. Formal
Presentation

To be effective, the presentation should not exceed 1½ hours with
sufficient time allotted for questions, answers, and discussion.  You
should have a theme that is reflected in the title of your presentation
and that is threaded throughout your presentation.  The theme you
select is based on the approach that you decide will work best and be
most persuasive in view of your agency’s culture and what you have
learned in informal discussions with senior management.  Listed
below are examples of points that have been covered in successful
ADR presentations:

• discussions of ADR in general and the different types of ADR;

• examples of when ADR is not appropriate;

• the legal framework for agency ADR programs;

• video on ADR or mediation -- (approximately 20 minutes);

• discussion of mediation, how it works, and why it is so popular;

• cost comparison between mediation and litigation, both financial
and emotional;

• discussion of the significant points in your survey of other agency
ADR programs;

• an outline of the coverage of your grievance processes,
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administrative and/or union procedure;

• handouts of brief articles on ADR, relevant to your agency’s
mission or resistance; and

• handouts of draft ADR policy statement and evaluation criteria, if
appropriate.

Once the presentation is made and discussion is concluded, you may
want to suggest setting up a second session.  This will provide the
opportunity to discuss the agency’s ADR goals and objectives, what
kind of an ADR process the agency’s senior managers think would be
most effective, the scope of that process, whether it should be
voluntary, and what criteria they would like to use to evaluate the
success of that process.  Once those decisions are made, you are
ready to work with senior management on an ADR policy statement.

IV. Buy-In from
General Staff

To encourage the use of an internal ADR program within your
agency, employees at every level must be informed of the program
and its operating procedures.  The challenge to program managers is
to develop creative ways to get the word out to all possible users.
Developing literature and handouts such as flyers, brochures, staff
newsletters, and program guidebooks is a good start.  However,
written outreach can not replace the impact of a face-to-face
presentation to all managers and employees.  These presentations
may include a brief description of the program’s policies and
procedures, as well as a discussion of ADR’s benefits.  In order to
tailor each presentation to the concerns of the audience, program
managers should leave ample time for staff to ask questions about the
program.  To make the presentation meaningful and interesting, it
should include concrete examples of actual conflicts the agency faces
and how ADR can help resolve them.

How should these presentations be organized?  Consider first
dividing the organization into separate groups consisting of managers
and staff employees.  Many conflicts that arise within organizations
often involve a supervisor and subordinate.  To make presentations
run as smoothly as possible, and to encourage open and forthright
participation from all staff, management and staff employees should
be able to discuss the program separately.  In this way they can air
their specific concerns without fear of a supervisor or subordinate
hearing them.
For example, during the first year of its pilot program, the Employee
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Mediation Office of the D.C. Courts conducted briefings for all D.C.
Court personnel.  First, a comprehensive presentation was made to
the highest level of court management to educate them on the office
procedures.  Second, mediation program staff conducted briefings for
the mid-level management of each division.  And finally, the staff
began making presentations to employees at the branch level of each
division.  These 30-minute briefings ensured that almost every
employee within the D.C. Courts received the necessary information.
Although the presentations took intensive office staff time and
resources, they provided employees the opportunity to meet the
mediation program staff and become comfortable with the new
program.

V. Program Marketing Each agency should use all available sources to market its ADR
program to its management and staff as well as all potential users of
the program.  Marketing techniques should be tailored to the
particular culture of each organization.  Budgetary concerns are also a
factor.  If money is unavailable for expensive marketing initiatives,
ADR program managers will have to be even more creative in getting
the ADR message out.  Marketing is one of the most important
components of any ADR program, not just during the start-up phase,
but as an on-going requirement for success.

A.  Developing a
Marketing Plan

Consider the following questions before developing a marketing plan:

1. Who is the target audience? Are you marketing to
potential users of the program, or to a wider audience of
program supporters?  How sophisticated is the audience
about ADR, (i.e. is the audience mostly lawyers?
community groups? agency support staff?)

2. What is the goal of this marketing initiative? Have a goal
in mind before you embark upon a marketing initiative, to
ensure the strategy meets your needs.

3. How much funding is available? How much money you
have to develop a marketing initiative will be one of the
leading factors in deciding which marketing technique you
use.

4. How does your training plan fit with your marketing
strategy?  Very often, training needs overlap with
marketing needs.  Training agency staff on general ADR
awareness and program policies is an effective outreach
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tool.  Make sure to incorporate training as an important
aspect of your marketing plan.

B.  Internal Marketing Some possible marketing ideas include:

l open house for the new ADR office

l ADR program brochure

l ADR program posters widely disseminated

l articles in intra-agency newsletter

l ADR program newsletter

l lunch-time roundtable discussions on the ADR program

l booth or table at employee fairs or functions

l program briefings for staff and managers

l ADR training for employees

l videos on the use of ADR within the agency (can be borrowed
from other agencies)

l monthly discussion groups on general conflict resolution topics

l pens, coffee mugs or other “give-aways” with the ADR program
logo

l placing mailer inside employee pay stubs

C. External Marketing
(Press)

As you have read, marketing within your agency can be the key
element in the success or failure of your dispute resolution process.
The same holds true for external marketing.  External marketing
gives your program the opportunity to gain publicity and recognition
from outside your agency.  Positive recognition from outside the
organization not only makes the public aware of your program, but
can greatly enhance your internal marketing ability as well.  Agencies
appreciate positive publicity and if it is your dispute resolution
process that is gaining the attention, then it can be easier to gain
management support.  It is very difficult for management to overlook

a positive aspect of the agency of which the outside public has taken
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notice.

In order to ensure that your program is getting the kind of attention
that you desire, you must prepare.  Media outlets want to see succinct
information that gives them a basic understanding of your program.
The most effective means of providing this information to the media
is in the form of a press kit.  Press kits can range from an elaborate
multi-colored production to a basic black and white product.  Press
kits should contain basic information about your program, frequently
asked questions, and a contact sheet for those requiring further
information.  The down-side to press kits is the cost.  Even a simple
press kits can be expensive.  If a press kit seems too costly for your
agency, then a simple Informational Sheet can be the answer.  An
Informational Sheet can be done in any word processing program and
should contain similar information as the press kit.  This option
provides for a more cost-effective way to get information out about
your dispute resolution program, particularly since Informational
Sheets can also be used internally to answer those frequently asked
questions.

The next step in marketing your program externally is to find the
correct media outlets.   Several publications exist that cater to
employees of the federal government such as the Federal Times, the
Federal Employees News Digest, and countless mediation newsletters
from the private sector.  These sources can provide your program
important exposure that will also reach an internal audience as well.
As with all marketing, it is important that the information that you
provide should be clear cut and project a positive image of your
program.  The important thing to remember with marketing is that
you need to be creative and think beyond normal parameters to keep
your program fresh.



Garnering Support for ADR

Federal ADR Program Manager's Resource Manual
- 11 -

Support Checklist

ü Essential Buy-In and Program Marketing
Seek broad support for ADR
l Engage in direct discussions with stake holders

l Support from the highest management figure is essential

l Be prepared to respond to resistance

l Know your audience

ü Buy-In from Senior Management
l Prepare a formal presentation for senior

l Speak individually with as many managers as possible to learn where there is support
and where there is resistance

l Contact other ADR professionals for information on their programs

l Select and stick to a theme for your presentation

l Schedule a follow up meeting to keep management’s continued involvement and
support

ü Buy-In from General Staff
l Employees at every level should be informed of the program’s procedures

l Utilize both written outreach methods and oral presentations

ü Program Marketing
l Develop a marketing plan

l Use all available sources to market the ADR program

l Tailor resources and techniques to the particular culture of the agency

l Marketing is not only important at the start-up phase but as an on-going requirement for
success

l Conduct marketing internally as well as externally
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Creating a Comprehensive
ADR Training Program1

I. Introduction Executives and managers, in their roles as decision-makers, need to
understand the ADR processes and how they work.  In addition,
individuals used as third-party neutrals must be skilled and competent
in specific ADR processes, and potential disputants must be aware of
the ADR processes being offered and how they differ from traditional
dispute resolution processes.  When targeted to the specific ADR
program needs, training and education can be the key to these critical
aspects of an ADR program.

Definitions:  For the purpose of this chapter, training refers to
providing an adequate skill and knowledge basis for those who may
be involved in administering, recommending usage of, or
participating in ADR processes.  Training usually involves providing
basic dispute resolution skills for users and associated program
personnel and advanced technical process skills for neutrals.
Education provides the contextual background and framework to
understand and appreciate the strengths and weaknesses of ADR and
where, when, and how to use it.  Educational approaches generally
take the form of awareness/orientation programs for executives,
management, and end users of ADR processes.

This chapter discusses what issues must be considered prior to
designing a training program, what specific steps to follow once you
are ready to design the program, concrete examples of training
programs, and particular components to ADR curriculum.

                                                                
1 This chapter was authored by Julia Roig, ADR Specialist, U.S. Office of general Counsel and has been updated from
the original document prepared by Doris Campos-Infantino, DHHS, and Pete Swanson, FMCS, under the auspices of the
Dispute Systems Design Working Group of the Administrative Conference of the United States in June, 1993.
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II. Pre-design
Considerations

As a general rule, you can be sure that the success of your ADR
program will be in direct proportion to how well you lay the
groundwork through proper training and education of your agency on
ADR.  Programs commonly fail because people do not really
understand the strengths and weaknesses of ADR or where it fits in
with their universe of disputes.  Most critical to the success of any
ADR program is support from agency leaders, which can be
manifested in the allocation of, or reallocation of resources, and
encouragement of the use of ADR processes.  Program managers and
individuals who manage formal dispute resolution processes in the
agency are also potential sources for support of ADR efforts.

Once there is agency support to initiate and implement an ADR
program or to begin using ADR processes, you will need to design a
training program to fit your needs.  The focus of the training plan
may be to meet a specific need such as to develop a cadre of in-house
mediators.  These efforts might result in a mediator skills course.

An agency that chooses to undertake a more comprehensive ADR
effort needs to develop a training program to match.  For example, an
agency interested in implementing ADR at all programmatic and staff
levels might first educate top management on the use and benefits of
ADR, train employees to be third-party neutrals, and educate
potential disputants on the ADR processes available for their use.
The result would be a series of courses; an awareness course for
managers, a course for users, and ultimately a course for neutral third
parties.

Key questions to consider during the pre-design phase of training are:

Who is the audience?
Are they executive, agency attorneys, or program staff?
Are they users, neutrals, or individuals involved in the operation
of dispute resolution systems?

Where are the dispute resolution mechanisms in the agency?
Where will ADR efforts be concentrated?

When will the training be needed?
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How will they use the training/education?
To enhance their ability to resolve disputes in their day-to-day
worklife?
To decide whether and when to refer disputants to use an ADR
process?
To serve as a third party neutral in ADR processes?

What additional support and/or resources will they need to be
effective in their role?
Will they need on-going technical assistance on ADR processes
or on case selection?
Will they need on-going tips on what works and what does not?
Will they need updated information about where and how to
access third-party neutrals?

The answers to these questions will help in determining the most
appropriate type of training program design.

III. Training
Program and
Course Design

The level and extent of training and educational programs depends on
a number of different factors, including the purpose of the ADR
program; target audience knowledge and familiarity with ADR;
audience size; the extent to which the audience may already use ADR
processes; and programmatic responsibilities of the participants
among other considerations.

What is the purpose of your training and educational program?
Clearly identifying the purpose of a particular program can aid you in
determining what kind of presentation to make.

There are four main steps in developing a training program.  Each
step involves gathering information to identify specific needs and
identifying resources to meet them.  Each step yields a specific part
of the training plan.

STEP 1: Identify the
Training Purpose

What is the need that the training will be satisfying?
What are the expected outcomes of the training?

RESULT:  Course objectives established.

STEP 2: Identify the
Audience

What part of the organization are the participants from?
What are their roles in the ADR effort?
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What do they need to know?
What specific skills and knowledge do they need to conduct their
role?

RESULT:  Learning goals are established.

STEP 3: Identify the
Program Content and
Instruction Needs

What will be covered?
Does the audience need theoretical or practical knowledge?
What kind of lecture and/or exercises are required for each?
What subjects are prerequisites to the essential subject matter?
What expertise and presentation style should the instructors have?

RESULT:  Agenda components and outline, instructor needs.

STEP 4: Identify the
Program Format and
Logistics

Determine the sequence and timing of each component, and their
respective exercises.
Identify instructors for each component.
How many breakout rooms will you need?

RESULT:  Agenda and instructor assignments.

IV. Program
Examples

General Audience  -- If you are trying to reach a general audience,
say all mid-level managers of a particular agency, it is a good idea to
provide them with a general overview of ADR.  It becomes difficult
to train audiences over 50 in skills per se because the instructor-to-
student ratio is too high.  Instead, you may want to provide a
demonstration of ADR processes or an instructor-led role-play that
students can observe and comment on.  Bring in peers who may have
had the occasion to use ADR in their day-to-day responsibilities and
hold a panel discussion.  The focus should be on interactive
dissemination rather than providing skills, lasting no longer than a
day.

Mediators  -- If you want to form a cadre of internal mediators, class
size generally should not exceed 25 participants.  The focus here will
not be general, as in the last example, but very focused, specific and
very participatory.  Provide at least two instructors for a minimum of
three days of solid skills-based training.  Consider also the use of
coaches during the training to give the trainees additional personal
attention.  Further, it is essential to provide your trainee with
opportunities to be mentored through live cases after the training has
been completed.
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Administrative Personnel -- For those persons who must decide
whether to recommend ADR processes in their cases, or who may act
as parties in a dispute, it is a good idea to put together a program that
contains equal parts training and education.  Provide them with the
necessary informational context to understand ADR (its strengths and
weaknesses; where and how to offer it, etc.)  Follow the educational
portion with an experiential element during which they participate in
an ADR role-play.  Following that, expose them to some of the basic
skills required by third parties.  Generally, keep it to a day or less.

This last type of training prepares participants for what would occur
in an ADR process and helps them understand what is expected of
them as participants.  Further, this type of program familiarizes
individuals who must refer cases to ADR so they can make
appropriate referrals in their own agencies.

Senior Managers  -- As a rule, it takes the blessing of senior
management to ensure the success of ADR.  Another general rule is
that senior managers do not have the time to really get involved in the
program elements.  Therefore available time becomes the single most
important factor in setting up a training and education program.  You
will be fortunate to have half a day when planning a program for this
audience.  But even a two or four hour briefing, or various twenty-
minute training talks can serve a purpose.  The key rule is impact,
impact, impact.  Whatever program you design has to be one they
remember after they have left the classroom.  Therefore it must be
interactive, poignant, and hard hitting.

V. Tips, Tactics and
Things to
Remember

The following tips, tactics and things to remember are offered to you
from agency ADR practitioners experienced in developing and
conducting ADR training:

Make the program highly interactive – straight lecture formats tend
to bore sophisticated professionals.

Gear the program towards experiential learning  -- fit in as many
exercises as possible to keep the program lively and energetic, and
give the participants the chance to get practice at applying some of
the learned concepts.

Bring in experienced practitioners to assist in the instruction  --
they have much to share about what happens in actual practice.
These can be brought in as special speakers to enhance a theory and
concepts lecture or to deliver portions of the course if they are skilled
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trainers.  Experienced practitioners can be of particular assistance in
coaching and debriefing small group exercises.

Bring in subject-matter experts – when training an audience that
will be working in a specific subject area.  Pay close attention to the
curriculum an expert proposes to ensure it will meet your needs.

VI. Components and
Framework of
an ADR
Curriculum

The overall objectives of an ADR Curriculum include:

l Gain support and promote ADR within the organization.

l Provide information and opportunity to overcome objections and
      resistance to the use of alternative dispute resolution methods

l Provide specific knowledge and skills needed by personnel to
      implement ADR methods and procedures effectively

l Promote understanding of ADR among the organization’s ADR
clients (internal or external)

(See the chapter appendices for sample curriculum.)

VII. Identifying
Sources of
Training

A number of options are available when selecting sources to provide
the training needed to make up the ADR curriculum for an
organization.

l Use existing training courses
♦ Government sources – interagency or in-house training
♦ Non-governmental sources – colleges, universities,
      professional associations or consultants

- OR -

l Design and develop tailored or custom training
♦ In-house, agency-designed, developed, and delivered
♦ In-house, consultant-designed, developed, and delivered

   -  OR -

l Use a combination of sources.

The level of resources available may affect decision making about
training sources.  Larger organizations, or those whose programs
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involve a large number of disputes that have great impact, may find it
beneficial to design, develop, and deliver their entire ADR
curriculum with in-house staff and resources.  Others may find that
existing training can be used to meet some of the training needs and
tailored training would be needed only for agency-specific
components of the curriculum.

Consultation on ADR training systems and related training tailored to
agency needs are available from several government agencies that are
assisting with implementation of ADR government-wide.  These
services are also available from some non-government sources.

Existing training courses are available for:

l awareness – introductory or overview training on basic ADR
methods;

l specific ADR skills such as negotiation, mediation, and
      arbitration;

l ADR systems design; and

l training of neutrals.
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Component/Audiences Purpose/Objectives Important Points
1. ADR Systems Design Training

For managers or others responsible for
designing the ADR system to be
implemented in the organization.

To provide a framework to guide dispute
system designers in:

• Identification of issues that need to be
considered in program design and
implementation

• Organizational analysis and
assessment and analysis of agency
dispute resolution practices

• Identification of cost concerns
• Evaluation of the program

Training for systems designers and the
actual design of the ADR system, should
precede training for program staff in
specific ADR methods and skills.  The type
of ADR method selected for
implementation, and the design of the
system may affect the content of the
training that would be appropriate for
program staff.

2.  ADR Awareness Training

For:

• Executives and senior managers

• General Counsel and agency
attorneys

• Managers and supervisors in
programs using ADR, or in
programs which may have
potential for application of ADR
methods

• Employees in organizational units
where ADR is used

• For ADR clients (internal or
external)

ADR Awareness Training should be
provided early in the process of
instituting ADR in the organization.

Objectives are to:

• Introduce ADR background and
concepts

• Gain buy-in and promote support for
ADR, overcome resistance

• Show benefits of using ADR
methods

An ADR awareness briefing specially
designed for the executive audience should
be included in the ADR curriculum.  One
training design consideration for executives
would be to assure that the course is not too
lengthy – no more than 1-3 hours.

Awareness training for program managers
and other audiences would include the same
or similar objectives as the briefing for
executives but might include information
about ADR methods and procedures,
strengths and weaknesses, benefits, and
information on how to start an ADR
program.

The awareness training is more effective
when it includes a segment that provides
participants an opportunity to experience
selected ADR methods and techniques.

3. ADR Methods and Skills Training
(introduction or intermediate)

For program managers and staffs
actively involved in ADR

To provide knowledge and skill in use of
ADR methods that will promote effective
application of an ADR program and
enable users to select from available ADR
methods.  The program should provide:

• Skill building in negotiation /interest-
based negotiation

• Knowledge of the specific ADR
process used by the organization
(mediation, minitrial, settlement
judges, fact-finding, negotiated
rulemaking, arbitration, etc.)

Specific training needed in ADR methods
and skills depends on the ADR approaches
used in the organization.  ADR methods and
processes include a diverse array of dispute
resolution approaches such as mediation,
minitrials, settlement judges, fact-finding,
negotiated rulemaking, arbitration, and
variations of these techniques.

Other ADR methods and skills training
covered in the ADR curriculum might
include:
§ Analyzing potential disputes
§ Conflict management
§ Selecting ADR neutrals
§ Getting parties to the table
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4. Program Specific ADR Systems
and Procedures

For program managers and staff
actively involved in ADR.

To provide necessary agency-specific
information to those who use ADR
methods.  The training should provide
knowledge of:

• Specific ADR procedures in the
organization

• Organization-specific issues and
concerns

• Unique aspects of the organization’s
ADR system

Once the organization’s ADR system is
designed, program managers and staff who
will be using the system need to know
methods and procedures.

This training need might be met with a
training module that could be used in
conjunction with the general training on
ADR methods and skills, or it could be
delivered as a separate module.

5.  ADR Skills Training
(Advanced, In-depth Skills
development)

For neutral third parties.

To provide skills and knowledge needed
to perform the roles and functions of a
neutral third party using an ADR
procedure such as mediation, negotiation,
or arbitration.

Objectives for neutrals might include
developing the following skills:

• Good communication: listening
actively, using clear neutral language
in speaking and writing

• Ability to analyze problems
• Ability to be sensitive to values of

the disputants, including gender,
ethnic, and cultural differences

• Ability to deal with complex factual
materials

• Ability to maintain control of a
diverse group of disputants

• Interest-based negotiating
• Ability to earn trust

Neutral training should provide
knowledge of:

• The range of dispute resolution
processes,

• The particular dispute resolution
process being used including
existing standards for practices
covering the dispute process

• Ethical standards and commonly
encountered ethical dilemmas.

An organization’s ADR curriculum may not
need to include this component if the
organization plans to select and hire
neutrals from outside the organization rather
than use in-house staff.

Specific skills and knowledge needed
depend on the type of ADR method
employed.  Specific training may vary for
mediation, arbitration, or other neutral roles.
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TRAINING CHECKLIST

33      Planning Considerations:

l Who is the audience?
l Where are the dispute resolution mechanisms in the agency?
l When will the training be needed?
l How will the training be used?
l What additional support and/or resources will participants need to be effective in their roles?

33     Level and Extent of Training Program Depends on:

l Purpose of the ADR Program
l Target audience’s knowledge and familiarity with ADR
l Audience size
l Extent to which the audience may already use ADR processes
l Programmatic responsibilities of the participants

33     Developing the Training Program:

l Step One:  Identify the training purpose
l Step Two:  Identify the audience
l Step Three:  Identify the program content and instruction needs
l Step Four: Identify the program format and logistics

33     Tips, Tactics, Things to Remember:

l Make the program highly interactive
l Gear the program towards experiential learning
l Bring in experienced practitioners to assist in the instruction
l Bring in subject-matter experts
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Obtaining Neutral Services1

I. Introduction Once your agency has designed an ADR program it will need
individuals who are competent to act as neutrals.  Neutrals come from
a variety of sources: from within the agency (Internal), from within
another federal agency (Inter-Agency Program on Sharing Neutrals,
hereinafter "Sharing Neutrals Program" or "shared neutrals"), or from
the private sector (External).  In this chapter we will explore the
available options for obtaining neutral services and the pros and cons
of each source of neutrals; questions to consider in neutral roster
development; roster management; selecting an appropriate neutral;
and finally, neutral evaluation.

The Administrative Dispute Resolution Act of 1996 defines a neutral
as “a permanent or temporary officer or employee of the federal
government or any other individual who is acceptable to the parties to
a dispute resolution proceeding.  A neutral shall have no official,
financial, or personal conflict of interest with respect to the issues in
controversy, unless such interest is fully disclosed in writing to all
parties and all parties agree that the neutral may serve.”

This chapter contains eight steps designed to assist you through the
process of selecting neutrals for your agency's program by offering
step-by-step guidance.  The lists provided are not meant to be
exhaustive, rather, they will help guide you through the process and
should raise questions relating to each part of the selection process.

II. Selecting a
Neutral

STEP 1: Consider All
Options for Obtaining
Neutral Services

Some initial considerations can help you decide which source of
neutrals is best for your agency.  For example: Does the agency have
funds to cover the cost of neutrals?  Most neutrals charge for their
services by the hour, however, some can be free of charge; e.g.,
collateral duty federal employees from your agency or from another
federal agency.  It is also necessary to establish agency policy and

                                                                
1 Authored by Kim Brown, ADR Attorney, United States Postal Service, Andrew Colsky, ADR Attorney, United States
Postal service, Don Greenstein, ADR Attorney, United States Postal Service, and Judy Filner, Academy of Family
Mediators.
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practice about who may act as a neutral for your agency's program
including what type of training they have received, their experience
and how they will be evaluated.  Some organizations choose to

Establish their own training to certify neutrals in the use of a
particular ADR technique.

An ADR program administrator must consider the agency's program
goals and the type of program being administered before determining
which neutrals will best serve the program.  There are many qualified
neutrals who are willing and able to contract with your agency, so
you should have a clear understanding of the type of neutral you are
seeking and the qualifications you require.

Many agencies have opted to set up a pilot program using one of the
sources of neutrals: internal, external, shared neutrals.  In many pilot
projects, the use of shared neutrals has helped to keep costs low while
allowing evaluation of the pros and cons of the program's design.
The results of the pilot program(s) will assist in determining whether
to use internal or external neutrals and the dispute resolution
technique, e.g., mediation, that best serves your agency.  Agencies
should also consider the numbers and types of disputes commonly
addressed when determining the source and number of neutrals for
their panel.  If your agency has a limited number of cases and limited
funds, then hiring outside neutrals may not be an option.

Roster management capacity is another key consideration in deciding
what source of neutrals will work best for your agency.  The agency's
program manager will need to decide whether he has the ability to
manage the neutrals that participate in the program.  He will also
need to decide whether to develop an internal cadre of employee-
neutrals, use existing sources of non-agency employees, recruit and
develop a roster of external professional neutrals, or some
combination thereof.  Managers of smaller programs may find it
impractical to develop their own roster of neutrals, however, they
may be able to join together with other programs (same agency, small
agencies or larger agencies) to share sources of neutrals or tap into
other, already developed rosters.  The Interagency Program on
Sharing Neutrals, discussed below, is a well-established program that
has a number of qualified neutrals available to agencies.
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STEP 2:  Evaluating
the Pros and Cons of
Internal, Shared, and
External Neutrals

A. Internal Roster There are many reasons why an agency may or may not want to
develop a cadre of agency employees to act as neutrals for internal
disputes.  Some of these reasons are provided below:

1. Benefits • Employees perform as neutrals as a collateral duty so there is no
direct cost for neutral services.

• Employees know the culture of the organization and may have
special insights into internal disputes.

• Trained employees become "champions" for ADR within the
agency.

2. Risks • Collateral duty employees may be perceived as biased toward one
side based on their role within the agency (management or
employee).

• Internal mediator must be vigilant about confidentiality.  There is
a risk of breach with agency peers leading to an opportunity for
additional disputes within the workplace.

• They may lack subject matter expertise and the experience of
private external neutrals (generalist v. specialist).

B. Shared Neutrals
(Interagency
Program on
Sharing Neutrals)

If your program uses mediation, there are individual federal
employees who have received mediation training to act as mediators
and who are capable of mediating internal federal agency disputes.
The Interagency Program on Sharing Neutrals exists throughout the
federal sector for collateral duty use of trained federal employee
mediators.  The program has existed for over five years and allows
participating agencies to tap the roster for use of trained co-mediation
teams (a senior trained mediator mentoring a less experienced
individual) at no charge to the requesting agency.  The use of shared
neutrals comes with some of the same risks as using an internal
agency mediator.  However, since these neutrals do not come from
inside the disputant's agency, there can be an additional level of
comfort and trust for both sides.
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1. Benefits • As collateral duty, no cost for mediation services.

• Employees know the culture of the federal government and may
have special insights into federal agency disputes.

• Trained employee/mediators become "champions" for ADR
within the federal sector.

2. Risks • Collateral duty federal employees may be perceived as biased
toward one side based on their role within the federal
government, management or employee, and thus be perceived as
lacking neutrality.

• The neutral may have no familiarity with the culture of the
agency in question and its practices.

• The neutral may lack subject matter expertise of private outside
neutral (generalist v. specialist).

• To participate in the Sharing Neutrals program the requesting
agency must reciprocate by providing mediators to the roster pool
(who can act as neutrals on a collateral duty basis as requested).
For a small agency or an agency without any mediators or
employees willing to be collateral duty mediators there are other
options such as providing administrative services to the roster
managers (Department of Health and Human Services, Board of
Contract Appeals, ADR Office).

• The ADR program administrator may lose quality control, and
there may be no one vouching for the mediator’s level of skill.

• The roster manager may restrict the choice of neutrals.

• There may be difficulty in scheduling neutrals for mediations, due
to the neutral's limited availability.

C. External Neutrals In addition to the use of an internal or shared neutral roster, an agency
may also consider using a pool of external neutrals.  An external
neutral is a professional who is not employed in any capacity by the
federal government.  If your agency is considering the use of external
neutrals, it must determine whether to develop a roster from scratch
or to use an existing source such as a private ADR provider.  It is
important to know whether the parties or the provider will choose the
neutral for a particular dispute.
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1. Benefits • Using highly trained and experienced mediators ensures a high
quality of services.

• External neutrals provide additional assurance to the appearance
of neutrality.

• Parties may feel more comfortable with an external than an
internal mediator.

• Using external neutrals allows for specific expertise, if necessary.

• Real or perceived problems related to confidentiality are avoided.

• Case scheduling may be easier than with shared neutrals.

2. Risks • The neutral may not be familiar with the culture of the federal
sector or within the particular agency.

• The cost of external neutral services is higher than using internal
or shared neutrals.

STEP 3:  Weigh the
Program Goals
Against the Pros and
Cons

Review the program's goals and objectives and evaluate the pros and
cons of using internal, shared or external neutrals.  Criteria may be
chosen based upon the factors listed above but should also be
supplemented based on the agencies’ own needs.  Good design
practice suggests having a brainstorming session with management,
employees and others that would use the program to decide what type
of neutral to use.

The decision to use internal or shared federal neutrals is often made
because of real or perceived budget constraints.  Your agency may
choose to create a training program for these neutrals to familiarize
them with the needs of your program.  However, if the budget will
allow, develop a pilot program to test each approach on a trial basis..
Pilots prove to be cost effective and allow an agency to evaluate its
results based on the program goals and the criteria developed for
making the decision.
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III. Practical
Considerations
in Developing
Roster of
Neutrals

STEP 4:  Consider the
End Product

When creating an internal or external roster a federal agency must
consider what the end product ADR program will look like.  Who
will operate, manage, and oversee the roster?  What type of matters
will the program serve?  Will it only involve workplace disputes or
will each and every internal and external dispute have access to the
agency ADR roster?  Will the neutrals be transformative, facilitative
or directive in their approach.  Will they have any substantive
expertise?  These questions must be considered when developing an
appropriate pool of neutrals. 2

What are your agency's ADR needs: facilitation, convening,
mediation, or other?  At what levels does the agency have these
needs?  In which subject areas?  Contracts, workplace disputes, labor
disputes, civil rights disputes (internal or external), other?
Brainstorming through creating an inventory…which provides a
check list of needs and available solutions.  Bring in a facilitator for
the brainstorming session.  Mentor others on additional ADR methods
as the program is designed.

How will the issue of confidentiality be addressed?  You may want
some expert legal advice on this topic.

How will your agency conduct recruitment efforts?

How and who shall manage the roster?  Who should receive
applications, review applications, approve and tentatively assign
neutrals?

What professional development activities can be conducted for roster
members in the way of training, answers to frequently asked
questions, and difficult situations?  Will your agency support brown
bag lunches or ongoing in-service training?

                                                                
2 The following is adapted from the Environmental Protection Agency Roster Project Working Group, by Charles Pou,
Jr.
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IV. Managing an
ADR Program

STEP 5:  Establish
an Administrative
Process

Generally, roster management refers to case assignment and other
administrative matters.  The individual or office that manages the
roster will have numerous responsibilities and functions related to
overseeing and monitoring the ADR program and providing neutrals
to parties requesting ADR services.  There may also be duties related
to follow-up after a process is completed.  Follow-up ensures that all
matters completed in an ADR process are closed or returned to the
appropriate system for further action as needed. E.g. an EEO case that
comes to ADR needs to be mediated in a timely manner and closed,
or referred back to EEO for the next administrative steps, as the EEO
process has administrative deadlines that the agency must follow.
ADR may expedite the process but it cannot delay an EEO
administrative deadline.  The following list includes items that the
roster manager and the agency must address.

A well-managed program will usually have staff assigned to:

• Handle the Intake Process
♦ Develop, distribute and manage forms such as intake and

referral forms.
♦ Be responsible for responding to inquiries about the process.
♦ Supervise the intake process.

• Develop Roster Criteria and Guidelines
♦ Develop minimum criteria, policies and guidelines pertaining

to the listing of neutrals on the roster.
♦ Set standards for roster listing and ongoing certification of

neutrals.
♦ Develop and conduct training of neutrals, whether internal or

external.
♦ Develop and manage standard agreements with neutrals

concerning their roles, responsibilities (and fees, where
relevant) in the program. See Manual.

♦ Create Standards of Practice for the agency, which should
include, agency and other appropriate -- standards of ethics (See
Manual, Chapter 7, Ethical Consideration), minimum training,
certification, approval of neutrals, and actions taken when
neutrals fail to follow program rules or act inappropriately or
illegally.
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• Manage the Roster
♦ Review and approve neutrals' applications.
♦ Take calls from neutrals.
♦ Introduce agency staff (EEO, Procurement, Human Resources,

etc.) to the dispute resolution program and how the roster will
be managed.

• Schedule Cases
♦ Match cases with neutrals selected.
♦ Schedule mediations (includes coordinating mediator(s),

complainant, respondent and any representatives either party
brings to the table.

♦ Address ADR session logistics, such as room location.
♦ Address case closing logistics.

V. Selecting an
Appropriate
Neutral

STEP 6:  Assess the
Neutrals' Training and
Experience

A program manager may have to select a neutral or a proposed list of
neutrals from a roster, or from a list of qualified neutrals compiled for
a particular case.  In doing so, considerations should include the
neutral's particular qualifications, experience and training.

Once you have determined the necessary requirements of the neutral
for the type of cases your program addresses, in the areas of training,
education, experience and if appropriate, subject matter expertise, it
may be useful to formalize them in some way.  Establishing
minimum criteria brings clarity and credibility to your program by
crystallizing the requirements for neutrals.  By doing so, an objective
standard is set.  This standard becomes especially important when
employees, who may not be qualified, want to serve as neutrals in
your cases.

If your program uses external neutrals, it may also be helpful to
create a tool that gathers all of the background information on each
prospective neutral.  This tool might take the form of a questionnaire
that requires the neutral to detail his or her experience in the areas
that you deem appropriate.  Generally, the shorter the better;
however, if it is essential that your neutral have subject matter
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expertise, your form should include pointed questions.  For example,
asking for the number of cases in which the neutral has participated
and the specific issues addressed in those cases.

The breadth of ADR processes complicates the task of selecting an
appropriate neutral.  Your agency's program may limit the number of
ADR processes available to focus its energies on developing one or
two proven methods.  Some agencies have had good success with
mediation and use that as their sole option for certain types of
disputes.  Other agencies may use ADR options that do not require a
roster of neutrals, such as an ombuds office.  Neutrals who serve in
the program should be able to describe the ADR process they use
including its strengths and weaknesses.

STEP 7:  Assess
Additional
Considerations

While it is suggested that an agency factor in a neutral’s training and
experience, the selection of an appropriate neutral is not a science.
Following are seven additional factors to be considered when
selecting an appropriate neutral:

1. What is the forum of the dispute?
 

 On the agency intake form, or in the initial telephone interview
with the participants, inquire about the nature of the dispute, the
forum in which the dispute will be heard if ADR is not used or
does not resolve all of the issues, and the status of the dispute in
that forum.  The choice of a neutral will depend in part on the
nature of the dispute and the context in which it is to be resolved,
if ADR is not used.
 
 For example, if the dispute is a complex legal case currently
scheduled for trial in a federal court, arbitration, early neutral
evaluation, mini-trial or mediation might all be viable ADR
choices.  However, it may be the practice of the court to retain
complete or partial control over the selection of the process
and/or the neutral.  Or, it may be possible for the agency, in
cooperation with the assistant United States attorney to
participate in selecting a process and/or a neutral with the
opposing party.

 
 Alternatively, the dispute may still be in its early stages, outside
of any legal proceedings.  These matters can also benefit from
the use of ADR.  In this case, the potential forum may still be
important in selecting a neutral either because process expertise
is important to resolving the matter, or because the forum may
help define the required substantive knowledge of the neutral.  If



Obtaining Neutral Services

Federal ADR Program Manager's Resource Manual
- 10 -

the agency chooses to use ADR outside the court annexed
process it can circumvent the issues that may arise when a court
selects the process and the neutral works for the court program.

 
2. What is the proposed or required timing of the use of ADR?

The most obvious reason to consider timing is the availability of
the neutral.  Before selecting a neutral, or sending the
participants a list of names, find out when all necessary parties
are available to participate in the ADR process.

Timing can also affect the nature of the ADR process the parties
and agency agree upon, and thus the selection of a particular
neutral.

3. What type of ADR is most appropriate for the dispute?

The ADR goals of the disputants are extremely important when
selecting a neutral.  Their goals may include resolving an
interpersonal dispute, reaching a settlement, getting an “advisory
opinion” or a reality check about the strengths and weaknesses of
their positions in a legal matter, or may even be limited to
developing a trial preparation strategy, the equivalent of a pre-
trial order.

Neutrals vary greatly in their abilities to manage ADR processes
consistent with the disputants’ goals.  For example, some
mediators adopt a more directive approach than others, or focus
on settlement.  This approach may be entirely inappropriate for a
case in which the parties do not desire a directive approach.

Further, the disputants may have different goals, or may not be
able to articulate their goals beyond “reach a settlement.”  They
may need some guidance from the program administrator to help
them think about how each ADR process might meet the needs
of their dispute or help each side reach acceptable resolution.  In
particular, disputants often are unaware of the flexibility that a
facilitative mediation offers in identifying goals and process
options related to their dispute.

The ADR process selected has an obvious effect on which
neutral is chosen.  The agency roster may not include names of
individuals who are experienced in some of the ADR processes,
such as mini-trial or non-binding arbitration.  The court in which
a disputed matter is to be heard may also limit ADR process
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choices.  Some courts prefer only certain processes, or limit the
parties’ selection of an ADR process.  An ADR program
coordinator may only be familiar with one or two processes, and
thus unknowingly limit party choices.  Or, a program coordinator
may choose to limit the choices for budget, timing or other
administrative reasons.

4. Does the ADR neutral need substantive expertise?
 

 This depends on the nature of the dispute and the ADR or
settlement goals of the participants.  Program managers,
participants and their representatives often look for more
substantive expertise than is necessary.  The more specialized,
technical, or complex the dispute, or the more evaluative or
judge-like the neutral’s anticipated role, the more likely it is that
substantive expertise will be important to the resolution.  This is
true for two reasons; the parties will have more confidence in the
neutral, and the neutral’s familiarity with the subject matter will
aid the parties in developing and selecting productive options.

 
5. What procedural experience and/or expertise should the neutral

possess?
 
 As mentioned above, match the neutral’s experience with the
ADR process that is being considered.  It is important to review
the neutral’s overall experience with different types of ADR
because she or he will be more likely to give the parties accurate
and appropriate advice about the selection of alternative
processes, if necessary.
 
 Mediators tend to have different styles and forums in which they
most often practice, or in which they are most comfortable.  In
general terms, some mediators are “settlement-oriented,”
strongly steering the participants to reach a settlement.  Others
are facilitative, encouraging the parties to talk through the
problem and try to reach their own resolution.  Facilitative
mediators often address more than the initial stated dispute.  You
will, over time, develop a sense of which mediator orientation is
the best for the participants and the case you are referring.

 
 Non-ADR process experience might also be an important
consideration.  Resolving a complex agency matter may best be
supported by a neutral who has significant experience in the
agency process the parties will use if the case is not resolved
through ADR.
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6. What are the costs associated with the neutral's services, if any?
 

 The cost of neutrals is just one factor, albeit an important one, in
the selection process.  Neutral services can be provided at no
direct charge (e.g., the Sharing Neutrals program) or cost
upwards of $400 per hour.  There are times when agencies have
no resources with which to pay for neutral services and must
choose from no, or low cost sources or collateral duty
employees.  If your agency has resources and chooses to use
outside neutrals, a thorough investigation, including the previous
five considerations, will help determine the most appropriate
neutral.  A careful investigation is especially important if your
agency is considering a neutral at the high end of the fee scale.

 
7. What are the policy considerations?

Agencies should develop their policies on neutral selection with
certain factors in mind.  These policy considerations include
controlling quality, maximizing program neutrality, reducing
delay and administrative burden, and managing cases that might
have public significance.  Additionally, think through the policy
implications of neutrality and confidentiality (mentioned
elsewhere in this resource manual) related to using internal
neutrals, the sharing neutrals program, and external neutrals.

VI. Evaluating
Neutrals

STEP 8:  Measure the
Neutral's Effectiveness

Once you have created an ADR process, you will need to develop
tools to evaluate the effectiveness of your program's neutrals.  Your
program's success, in large part, hinges on the quality and credibility
of your neutrals.  Evaluation tools are essential because as your
conflict management program evolves it must continually meet the
needs of its users and evaluation results tend to reflect how well a
program is doing.

There are a number of different tools available depending upon
resources and the program you have created.  Two available tools that
have provided useful information are the observation method, and the
post-mediation survey of parties and their representatives.

A. Observation of the If your program decides to institute specialized training for your
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Neutral cadre of neutrals, the program coordinator or roster manager may sit
in on training sessions and observe role-plays for each neutral.  The
neutrals can then be rated and evaluated to determine if they will be
called upon when needed.

Additionally, the program coordinator or roster manager who has
developed experience observing neutrals can sit in the ADR session
(with the parties’ permission) and observe new neutrals to determine
if they meet the standards set by your agency.  (Any observer who
sits in on a session must abide by the applicable rules of
confidentiality.)

B. Post-Mediation
Survey of the
Parties and their
Representatives

A written or oral survey can be developed which the parties will be
asked to complete at the end of the ADR session.  Working with a
research/evaluation partner to design this tool is advisable.  The
survey should be designed to capture subjective perceptions of the
parties and the neutral.  The parties' responses will help the program
coordinator to modify and improve the program's design with respect
to neutrals, based on this feedback.

VII. Summary The success of any conflict management program will depend heavily
on its neutrals.  If the neutrals are poorly equipped to handle the types
of disputes your agency experiences, users may leave with negative
experiences that they share with co-workers.  This can cripple an
otherwise well-designed program.

It is important to evaluate the neutrals that your agency uses in terms
of their dispute resolution training, type and amount of experience,
style, any special expertise, and ability to provide what you need
when you need it.  This evaluation process is a continuing one that
starts before the neutral is selected and continues in the form of
observation and post-use surveys.

Because program development is a continuing process, you can refine
your choice of neutrals as well as their necessary qualifications based
upon follow-up and the feedback you receive from program users.
Your agency’s program will continue to improve as its roster of
neutrals is improved.
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NEUTRALS CHECKLIST

ü Have you decided to use internal, shared, or external neutrals?

ü  What types of disputes will your program cover?

ü Who will operate, manage and oversee the roster of neutrals?

ü Who will select an appropriate neutral and what criteria will be used?

ü Who will be assigned to handle the intake process?

ü Who will schedule cases?

ü Have you designed a system to choose the best neutrals for a particular case?

ü What style of dispute resolution will the neutrals practice?

ü How will you evaluate the neutrals’ performance?

ü Have you designated the person responsible for follow-up after the ADR process?
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Constructing Pilot Projects1

I. Introduction Before an agency implements ADR on a large scale or permanent
basis, it is advisable to start with one or more pilot projects.   A pilot
project, where ADR is utilized on a limited, experimental basis, is
valuable because it allows an agency to begin on a small scale in
order to see how well ADR works for their agency or for a particular
type of dispute.  The agency can learn lessons from the pilot, correct
any problems that arise, and then implement ADR on a larger,
permanent scale.  Or, if ADR turns out not to be appropriate in a
dispute area, the agency can make that determination based on its
small, temporary pilot.

Many people’s first exposure to ADR will be during the pilot.
Starting with one or more pilots is a way of creating "success stories"
to demonstrate the value of using ADR.  Selecting an appropriate
pilot and taking steps to ensure its success are critical to initiating a
broader ADR program.

For a pilot program to be successful, it is necessary to enlist
leadership and support from senior management from the outset.
Obtaining such support may require one or more initial training
sessions for top level officials, to address questions such as, what is
ADR? how have other agencies benefited from ADR? and how can
ADR benefit our agency?   The degree of organizational support for
ADR will vary from situation to situation, and will influence the
selection of an appropriate ADR pilot.  If there is no broad ADR
support from top agency officials, one of the goals of the pilot should
be to achieve such broad support, in which case a modest pilot may
be advisable.  On the other hand, if agency officials are already
enthusiastic about ADR, then a more ambitious pilot may be
appropriate.

This chapter on constructing pilot projects sets forth the steps
recommended for making a successful ADR pilot project. "Macro"
issues, such as overcoming resistance, are relevant to pilot project
design; however, this chapter does not contain a lengthy discussion of
macro issues.  Please refer to Part I of the resource manual, for
suggestions relating to macro issues.

                                                                
1 Authored by Martha McClellan, Council, ADR Unit, Federal Deposit Insurance Corporation.
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II Predesign Issues
and Decisions

A. Responsible
Individuals

It is essential that one or more individuals are given responsibility for
coordinating development of the pilot project.  If there is more than
one responsible individual, duties can be divided, reducing the
workload of any one person.  However, divided responsibility may
result in a leadership vacuum.  Whatever choice is made, the
following tasks must be assigned:

• direct, coordinate, and provide expertise to others participating in
the pilot project design;

• know the status of the pilot project design at all times (or know
how and where to find that out);

• respond to inquiries about the pilot project; and

• handle whatever needs handling if no one else is handling it.

Ideally, the responsible individuals will be from within the agency.
Even if the services of an outside design consultant are retained (see
below), having someone within the agency who is familiar with all
aspects of the pilot will serve the agency in the long run by providing
in-house expertise and, consequently, cost savings for future ADR
endeavors.

Once the pilot project’s focus has been determined, the agency can
assess its resource needs for design, and then select individuals who
will have sufficient time, skills, and background to handle the task.
Some of the criteria that might be considered in selecting responsible
individuals include:

• ADR experience and training;

• familiarity with ADR program design;

• familiarity with the agency program that is subject of the pilot
project;
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• good relations with those inside and outside the agency who will
participate in the pilot project; and

• good organizational and management skills.

B. Experience
and
Expertise

Developing the best possible ADR pilot project will involve taking
advantage of available expertise and learning from relevant
experience.  Finding someone who has conducted a similar pilot
project ,or retaining the services of an individual or organization
specializing in the design of ADR pilot projects or systems, can offer
valuable lessons and help the agency avoid unnecessary pitfalls.  In
addition to drawing from the expertise of outside sources, an agency
should develop internal expertise by ensuring that key individuals in
the pilot project design receive ADR training.  Places to find such
expertise and experience include:

• agencies that have utilized ADR;

• Interagency ADR Working Group Section leaders and members;

• Interagency ADR Working Group website;

• agencies/organizations that provide ADR training or services;

• your agency's dispute resolution specialist;

• your agency's training office;

• private ADR consultants; and

• ADR professional organizations and journals.

C. Stakeholders and
Feedback

The designers of an ADR pilot project should enlist the active
participation of a diverse team of "stakeholders" in the various design
stages.  The inclusion of affected interest groups in the design of an
ADR pilot project can serve a number of goals.  It increases the
likelihood that all questions critical to the success of the pilot project
will be asked.  Also, groups that are included in the design process
will likely feel some "ownership" of the final product, which in turn
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should reduce potential resistance to the pilot project.  Some of the
functions a team of stakeholders can serve:

• identify aspects of the existing dispute resolution system that need
improvement;

• offer feedback from different perspectives on various facets of the
proposed pilot project; prevent tunnel vision;

• provide the benefit of “lessons learned” for the pilot project from
the very outset;

• identify possible, probable sources of resistance and institutional
or other constraints; and

• market the pilot project to peers.

The stakeholder team should consist of individuals representing all
the groups within the agency that may be significantly affected by the
pilot project, including individuals who represent interests that may
resist it.  Additionally, in the early stages, the agency should identify
the "stakeholder" groups (e.g., program managers, line officials,
Office of General Counsel, Administrative Law Judge, field
employees).  This information will be important during the design
process.

Agency ADR project designers should also consider including
stakeholders from outside the agency (e.g., regulated parties, public
interest groups) in the pilot project design.  Because disputing parties
must generally consent to the use of ADR, it is important that outside
parties view the ADR pilot project as one in which they would want
to participate.  Agencies will have to determine whether there are any
legal or policy reasons why including non-agency individuals in any
aspect or stage of pilot project design is impermissible or unwise.

D.  Pilot Project
Choices

The agency's needs and objectives will determine the design of an
appropriate ADR pilot project.  An agency seeking to reduce a
backlog of cases that do not involve parties having an ongoing
relationship with the agency (e.g., tort claims) has different needs
than an agency looking to resolve a few, complicated disputes
involving parties that do have an ongoing relationship with the
agency (e.g., environmental or employment disputes).  Because of
these different needs and objectives, many aspects of the pilot’s
design will differ.
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The following checklist provides generic steps for the design of an
appropriate pilot project, taking into consideration the broad range of
circumstances and disputes that may face an agency considering the
use of an ADR pilot project.

1. Clearly Identify
Goals

If goals have not been clearly identified, an agency cannot make an
informed decision as to where (what type of dispute? which
geographical location?) and how (mediation or arbitration? a 3-month
or 2-year pilot?) ADR should be piloted.  The agency's mission may
have a bearing on the goals of a pilot project, and should be
considered.  Some goals that an agency might have for its pilot
project include:

• complying with statutory or regulatory requirements;

• reducing/eliminating case backlog;

• reducing litigation costs;

• making ADR an integral part of the agency's dispute resolution
process;

• resolving disputes at the earliest possible stage;

• promoting favorable publicity with constituents, employees,
Congress, etc.;

• reducing the number of administrative appeals filed; and

• improving communication between management and employees.

2. Assess Existing
Dispute Resolution
Systems

An agency should determine the types of disputes it faces, whether
those disputes are currently being resolved in an effective manner,
and how dispute resolution can be enhanced.  Based on the outcome
of the assessment, an agency can generate different pilot project
options, and then narrow the focus to a category of disputes most
appropriate for a pilot project. Specific questions that should be asked
at this initial stage include:

• What types of conflicts does the agency commonly experience?

• What are the existing dispute resolution processes for those
conflicts?
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• What is the likelihood that the conflicts will eventually settle?

• What problems does the agency see in the existing dispute
resolution processes both procedurally and in the substantive
results produced?

• If the dispute resolution process has multiple stages, at what
stages do problems arise?

• What improvements would the agency like to see in the existing
dispute resolution process?

• If those improvements were made, what benefits would be
realized?

3. Define a
“Successful” Pilot
Project

What constitutes a "successful" pilot project will depend upon what is
important to the agency (i.e., the agency's goals).  Thus, a successful
pilot project could be one that saves the agency substantial money in
reduced legal fees and expenses, reduces the agency's caseload,
improves relations with constituents, or provides good public
relations for the agency.  Success should be quantifiable (e.g.,
reduction in annual legal expenses of $300,000, average case
resolved 90 days after complaint filed, rather than historic 200 days).
However success is defined, it is essential for designers to consider
early in the design stage how the pilot project will be evaluated to
demonstrate pilot project results.

4. Select a Pilot
Project that is
likely to Succeed

The success of the pilot project in an agency just beginning to
experiment with ADR will have a major impact on the future of ADR
at the agency.  For example, if the primary goal of the pilot project is
to reduce legal fees, a successful pilot project might be designed to
offer ADR early in the litigation process.  Since a majority of
lawsuits settle before trial, legal fees can be reduced by resolving
cases in the early stages rather than on the courthouse steps.
Questions to ask:

• Will there be a sufficient number of disputes to test the pilot
project's success?

• Can the success of the pilot project be easily evaluated?

• Are there sufficient resources (staff, money, etc.) to devote to the
pilot project?
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• Will the pilot project have future "sales potential" to others in the
agency?

5. Select a Pilot
Project Central to
the Agency’s
Mission

If one of the goals of the pilot project is to make ADR an integral part
of the agency’s dispute resolution processes, the agency should
choose a pilot project that is central to its mission.  An ADR pilot
project that is central to the agency's mission will have greater sales
potential to a wider audience at the agency because it touches issues
and disputes familiar to others throughout the agency.  On the other
hand, there may also be reasons for selecting a pilot project that is not
central to the agency's mission.  For example, a category of disputes
not directly related to the agency's mission may be so troublesome to
an agency (e.g., EEO complaints) that an ADR pilot in that area is
desirable.

6. Select Appropriate
ADR Method

Designing an ADR pilot project requires more than just deciding on
the types of disputes to be addressed.  The type of ADR to be used in
resolving those disputes must also be decided.  The emphasis in the
ADR field is on appropriate dispute resolution: utilizing an
appropriate method of dispute resolution for different types of
disputes.

It is important to recognize that some ADR methods may be more
appropriate than others for resolving certain types of disputes.  For
example, a conflict involving the determination of facts, value, or
other semi-objective criteria may best be served by using early
neutral evaluation.  Parties may then choose to continue negotiating
or use the services of a mediator or other ADR process.

When deciding which type of ADR process to choose, it may be
useful to begin with a mediation model.  There are potential
advantages to starting with a mediation pilot project: mediation is
useful in achieving early resolution, and can be less expensive than
more formal ADR proceedings such as arbitration;  mediation focuses
on the parties interests, rather than who was right and who was
wrong,  so "win-win" results can be achieved; and mediation often
improves communication skills which can be very helpful where the
agency and the private party have an ongoing relationship.

7. Examine Relevant
Statues and
Regulations

Before designing a pilot project, the designers should be sure to
examine any relevant statutes and regulations to determine whether
there are any legal impediments to the proposed pilot project.
Consultation with the agency's General Counsel's office is advised.
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III. Designing the 
Pilot Project

Once the pilot project has been selected, the design phase of the
project can begin.  The pilot project design will need to address a
number of questions based on the agency's goals.  The design should
address the following questions:

• Will all appropriate cases be included in the pilot project?

• If all cases will not be included, how will cases be selected?

• Who will be responsible for selecting the cases?

• Will the ADR process be mandatory or voluntary?

• Who will be the mediators?

• How will the mediators be selected and paid?

• Will training be required for the mediators?

• If mediator training is required, who will develop and provide it?

• Will training be offered to disputants?

• If disputant training is offered, who will develop and provide it?

• Who will be responsible for developing the necessary forms and
evaluation tools?

• Who will be responsible for administering the program
(scheduling the mediations, making the administrative
arrangements, etc.)?

• Who will be responsible for collecting, maintaining and reporting
on the evaluation data?

Here are some guidelines for the pilot project design phase:

A. Do not Reinvent the
Wheel

Even if your agency's pilot project is the first of its kind, there is no
need to start from scratch.  Seek assistance from those who have
designed ADR pilot projects or systems before. Also, to the extent
possible, link the pilot project to the existing dispute resolution
system, rather than creating an entirely new system.  A pilot  project
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that does not introduce radical changes to the existing system may
meet less resistance than one that is perceived to be an overhaul.
Moreover, disputants may be more inclined to participate in a pilot
project that does not seem overly complex.

B. Offer ADR Early ADR can be offered at many stages of a dispute.  In general, the
earlier ADR is offered in the life of a dispute, the more likely it is that
the dispute will be resolved.  This is true since parties' positions tend
to harden the longer a dispute persists.  Choosing the stage at which
to offer ADR will depend in part on where the existing dispute
resolution system is breaking down.

For example, an agency may have a three-level appeals process for
existing disputes.  The main goal for the pilot project is to reduce the
number of cases reaching the second and third levels.  If only a small
number of cases are currently being resolved at the first level, an
agency would want to consider offering ADR prior to or during the
first level.  On the other hand, if there is an existing backlog of
appeals that have already reached the third-level appeal, offering
ADR at the first level will probably be ineffective in remedying these
cases, although it will eventually lead to a reduced backlog as cases
are settled earlier.

C. Case Selection The agency should develop criteria for selecting specific cases for the
pilot project.  Some criteria might be:

•  the amount in dispute (e.g., cases over $500,000);

• particular categories of disputes (e.g. all EEO cases);

• cases filed before a certain date; and

• cases in a particular geographic region.

When considering case selection, agencies should refer to the
Administrative Dispute Resolution Act of 1996. The Act lists a
number of factors that may make a case inappropriate for ADR,
such as an agency's need for an authoritative decision for precedential
value, or the fact that the dispute presents significant questions of
government policy.

D. Evaluation Data must be collected, collated, analyzed, and reported in order to
determine whether the pilot project program is successful in meeting
its goals.  How the pilot project should be evaluated will depend upon
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the goals of the ADR program and the needs of the agency.  How,
and for what purpose the pilot project is to evaluated should be
determined during the design phase.   Designers need to consider
such things as:

• the goals of the evaluation;

• the intended audience for the evaluation;

• the factors defining "success";

• evaluating process vs. evaluating outcomes;

• how data will be collected;

• who will conduct the evaluation;

• what resources will be necessary; and

• how the evaluation will be used.

Questions that might be asked during the evaluation include:

• What were the agency's goals for the ADR pilot project?

• Did the pilot project achieve what it set out to achieve?

• What were the benefits of the pilot project (for the agency, private
parties, etc.)?

• What were the pilot project's drawbacks?

• How do the pilot project participants assess the pilot?

• What are the lessons to be learned from the pilot project?

• How can the pilot project be improved upon?

There may be different advantages in conducting an independent,
outside evaluation, versus an internal evaluation.  For example, an
outside evaluation may provide greater credibility.  On the other
hand, an internal evaluation is generally less expensive.  In addition,
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an internal evaluation may allow more flexibility in revising and
improving the evaluation methodology.

E. Prepare and
Educate
Participants

Pilot project participants need to be prepared appropriately.  If agency
personnel are to select cases for the pilot, they should have a working
knowledge of ADR principles as well as an understanding of  the
selection criteria.  Neutrals should have adequate ADR skills training
and an understanding of the agency's applicable ADR practice and
procedures.  Disputing parties and their counsel should understand
the pilot program procedures, including the ADR process, the role of
the neutral, parties' rights, and confidentiality.

F. Forms Using standardized forms will reduce the uncertainty in an ADR
program and will provide consistent data for evaluation purposes.
The pilot project designer should consider what forms will be needed
and determine who should be responsible for drafting them.  These
forms can include:

• an intake or initial contact form;

• mediation offer letter;

• mediation acceptance letter;

• agreement to mediate;

• neutral engagement form;

• settlement form;

• disputant process evaluation/feedback form; and

• mediator evaluation/feedback form.

G. Neutrals The pilot project design must provide for the selection of appropriate
neutrals.  Neutrals can be in-house or from outside the agency.  If
in-house neutrals are being contemplated, it is important to consider
whether they can be "neutral," both in actuality and perception.
In-house neutrals can be less expensive than private contractors, but
may carry the label of being the "agency's person."  If the decision is
made to use in-house neutrals, care should be taken in selecting
individuals that are likely to be perceived as neutral.  Another option
may be to use neutrals from another government agency.  The
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Department of Health and Human Services coordinates a sharing
neutrals program that is especially well suited to providing neutrals
for workplace disputes.  Consideration should also be given to the
neutral’s training.

H. Paying the Neutral If the neutral is to be paid for services rendered, the pilot project
design must address who will pay.  If the agency pays the fee, there
may be a perception by private parties that the "neutral" is tainted.
On the other hand, a "free" service may be an incentive for a party to
try ADR, or it may be an invitation to use ADR for delay.  Having
both or all parties pay for the neutral's services may be an incentive
for more serious participation in the ADR sessions.

I. Incentives To encourage maximum participation in the pilot project, designers
might consider offering incentives.  For example, agency employees
who submit cases to ADR could be acknowledged in their
performance appraisals, or bonuses could be offered to employees
resolving the most cases using ADR.  Another important
consideration in developing incentives is to ascertain that there are no
hidden institutional constraints to using ADR.  For example, if
litigation resources are allocated according to the number of open
cases, there is little incentive to close or resolve cases expeditiously.

J. Completion of ADR If ADR resolves the dispute, the resolution should be documented in
an agreement or a decision.  If the dispute is not resolved, provision
should be made for returning the case to the existing dispute
resolution system, or, if it is an option, sending the case to the next
ADR process.

K. Information
Exchange

In some ADR proceedings an information exchange (e.g., exchange
of documents) may be appropriate so that the parties can better
understand the strengths and weaknesses of their case and their
opponent's case.  The designer may choose to have model
information exchange procedures for any pilot project case, or the
information exchange may be handled on a case by case basis.

L. Marketing the Pilot
Project

Marketing the pilot project can serve a number of purposes.  An
agency may wish to inform potential participants of the pilot project's
existence.  It also may want to publicize the fact that the agency is
attempting to implement customer-friendly dispute resolution
processes.  The agency head or other highly placed officials might
issue an internal memorandum explaining and supporting the pilot
project, or convene forums to discuss the pilot project with interested
individuals. Publication in the Federal Register or press releases
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could inform interested individuals and entities outside the agency
(See Manual, Part II, Chapter 4, Garnering Support for ADR for
more specific information on marketing an ADR Program).
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Pilot Checklist

Pre-design issues

ü Characteristics of responsible individuals within the agency
• ADR experience
• Familiarity with design
• Familiarity with the subject
• Good relations with participants in the pilot project

ü Identify experience and expertise within and outside the agency through:
• Agencies that have used ADR
• Interagency ADR Working Group Section leaders and members
• Interagency ADR Working Group website
• Agencies and organizations that provide training or services
• Your agency’s dispute Resolution specialist
• Your agency’s training office
• Private ADR consultants
• ADR professional organizations and journals

ü Active participation of a diverse group of stakeholders is necessary to:
• Reduce resistance to the pilot
• Identify aspects that need improvement
• Offer feedback from different perspectives
• Provide “lessons learned” from the beginning of the pilot project
• Identify possible sources of resistance
• Market the pilot project to peers

Steps in Designing a Pilot Project

ü Clearly identify goals

ü Assess existing dispute resolution systems

ü Define a successful pilot project

ü Select a pilot project that is likely to succeed

ü Select a pilot project central to the agency mission

ü Choose an appropriate ADR method

ü Review the relevant statutes and regulations
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Designing a Pilot Project

ü Seek assistance from those who have designed pilot projects before

ü Offer ADR early

ü Develop criteria for selecting cases for the pilot project

ü Develop a comprehensive evaluation plan

ü Prepare and educate participants

ü Use standardized forms to reduce uncertainty and provide consistent data

ü Provide for the selection of appropriate neutrals

ü Resolve issues concerning the payment of the neutral

ü Consider offering incentives to encourage maximum participation

ü If a resolution is reached, document it in an agreement or decision

ü Plan for possible exchange of documents

ü Market the pilot
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Supporting Users Of ADR1

I. Introduction The long-term success of any federal ADR program depends
primarily on the ability of ADR staff to provide ongoing service to
the potential users of ADR.   To be most effective, ADR program
staff must serve as a consultant to ADR users, providing information
and support services to make the use of ADR as simple and efficient
as possible.

In order to provide this service to users of ADR, it is important that
ADR staff be both accessible to users and be perceived as a credible
source of information on ADR use in their particular dispute.
Generally, this requires credibility with the individuals in your
organization who make the decisions on use of ADR; staff
responsible for the conduct of negotiations and first line supervisors.
Therefore, it is important that ADR staff be knowledgeable about
ADR techniques and how they are appropriately applied to disputes.
It is also useful for ADR staff to have a basic understanding of the
substantive area in which a dispute arises, including pertinent legal
requirements and usual negotiation practices.

Some federal and state agencies with responsibilities over diverse
types of disputes find it most useful to establish separate but
coordinated ADR offices within distinct program areas in order to
best support the varying needs of ADR users.   For instance, ADR
staff may be established in a human relations office to support
employees involved in workplace disputes, while other ADR staff
may be located in an enforcement or General Counsel office to
support resolution of regulatory disputes.

An ADR program, regardless of location within an agency or
department, should be able to provide potential users of ADR with
information and expeditious access to ADR services.   As described
below, ADR staff should be able to assist users with every aspect of
the consideration and use of an ADR process.   Of course, the level of
support provided by ADR staff should be at the discretion of the user
of ADR and could include many roles, from information source and
consultant, to provider of convening and other ADR services.

                                                                
1 This section authored by David Batson, ADR Specialist at the Environmental Protection Agency.
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II. Case Screening
Procedures

The ADR Act of 1996 requires every federal agency to establish
procedures to ensure the appropriate consideration of ADR as a
method of resolving disputes. One method used by federal agencies
to ensure the routine consideration of ADR is the establishment of
procedures to screen disputes for the potential use of ADR
techniques.   The establishment of routine screening procedures
serves several purposes.   It ensures the knowledgeable and routine
consideration of ADR in a convenient and unintrusive way.   It also
ensures that agency staff are making reasonable decisions regarding
ADR use.   Finally, it provides information for tracking the
effectiveness of ADR use.

To be effective, case screening and intake procedures must be
designed to meet the needs of an agency's dispute system in a way
that will not burden staff with additional paperwork or create barriers
to the expeditious resolution of disputes.   Where available, every
effort should be made to integrate these procedures into existing
systems within an agency for making and tracking negotiation
process decisions.    Several different approaches have proven
successful in meeting these goals.

One approach is to establish an "intake system" that analyzes each
dispute at the time it is first referred for resolution.   Typically, this
analysis is performed by an agency ADR expert alone or as part of a
broader team analysis, and results in a recommendation to case staff
whether or not the dispute is appropriate for ADR, and if so, the ADR
technique that would be most helpful.   This approach is especially
beneficial where an agency has an existing intake system for
evaluating the appropriate method for resolving disputes to which an
ADR determination can be added.   A determination on the
appropriateness of ADR can also be added as a separate effort.   This
type of analysis supports agency dispute resolution staff by providing
them with an early opportunity to analyze their negotiation strategy
and determine the best approach to take in conducting the settlement.

Another approach is to require line staff to routinely consider the use
of ADR as a settlement method.    This approach is especially
beneficial when such consideration is required and documented as
part of an existing dispute tracking and referral system.   For
example, where an agency requires a written justification for the
referral of a dispute from one office to another, the justification could
include a statement of whether ADR has been used, and, if not, the
reasons that ADR was not deemed appropriate.   In addition, the
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writing could include an analysis of settlement difficulties and how
ADR might assist resolution of these problems.    Of course, this
approach is more heavily dependent than an intake system on the
conflict assessment and ADR knowledge of individual staff members
and their judgement in contacting ADR program staff for advice.

For examples of case intake and screening forms, see Appendix __.

III. Determining
Whether to
Recommend
ADR

Whether through a screening analysis or upon request, one of the key
roles of ADR program staff is to educate and advise staff and external
disputants on whether ADR use is right for their dispute.   In this
regard it is important to remember that the ultimate decision to use
ADR always rests with the parties to a dispute.    Your job as ADR
program staff is to assist them in making a knowledgeable decision.

As you consider the use of ADR, we suggest that you undertake a
multi-step analysis of the dispute.    You should start with the
presumption incorporated in the ADR Act that the use of ADR may
be appropriate to assist in resolving any type of dispute for which an
agency has settlement authority.   Within this authority, the amount of
money in dispute, the number of parties involved, or other
complexities do not in themselves rule out the use of ADR.
However, there are situations where the nature of the dispute weighs
against ADR use.   Typically, these are situations where it would not
be in an agency's interest to enter negotiations or settlement
discussions.  The following factors as noted by the ADR Act of 1996
may indicate when ADR is not appropriate:

• whether a decision by an adjudicative body is needed by the
agency for precedential value;

• whether a significant issue of governmental policy requiring
development in law is present in the case;

• whether it is necessary to maintain an established policy or to
avoid inconsistencies in policy that a final decision be entered;

• whether the dispute involves parties that would not be parties to
the ADR;

• whether it is important to develop a full public record in the case;
or
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• whether the agency has a significant jurisdictional need to
maintain control of the matter or to alter the ADR outcome.

Several agencies have suggested the consideration of similar factors
in guidance.  See, Guidance on the Use of Alternative Dispute
Resolution Techniques in Enforcement Actions, US EPA (August
1987) and Guidance on the Use of Alternative Dispute Resolution for
Litigation in Federal Courts, US DOJ (August 1992).

Assuming that an initial analysis indicates that the matter lends itself
to negotiation or settlement discussions, the real focus of the analysis
is to determine whether the use of ADR could assist in resolving the
dispute.   You should consider at least the following factors.

Is the Negotiation/Discussion Ripe for Resolution?

• Are all of the parties willing to negotiate?   Are they willing to
accept a call from a party or a neutral to discuss the possibility of
settlement?

• Are all relevant parties involved in the dispute or discussions,
including parties who, though not directly involved in the
dispute, are so affected by its resolution as to be critical to its
implementation?   Are the parties willing to enter an analysis of
additional parties to join the dispute resolution process?

• Is there sufficient time available to allow for successful
negotiations/discussions to occur?    Are the parties willing to
enter into an agreement to provide time?  (i.e. - Stay statute of
limitations deadline, delay administrative action, etc.)

• Is documentation critical to the dispute sufficiently developed to
provide a basis for negotiations/discussions to be successful?
Are the parties willing to cooperate in developing required
documentation?

In making this analysis it is important to remember that the use of
ADR does not in itself create an incentive for a party to enter into
settlement discussions.   Such incentive must be created by other
factors, including the positive leverage and sanctions that can be
brought to bear by an agency.   ADR can, however, assist parties by
providing a neutral venue for settlement discussions to occur.
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Will Use of ADR Add to Negotiation/Discussion Efficiency?

There should be an indication that use of an ADR process could help
to overcome barriers to productive discussions and/or conserve
parties' resources.   This will be explored in more detail in the next
section.

Will Parties Support Integrity of the ADR Process?

• Do parties agree to maintain the confidentiality of the selected
ADR process?

• Are the parties willing to equitably share costs of ADR to ensure
perception of neutral impartiality?    In this regard, the costs of
an ADR process can be apportioned between the parties based on
their capabilities and resources.

A final note on determining whether the use of ADR is appropriate.
Under the ADR Act of 1996, an agency's determination whether or
not to use ADR in a particular dispute cannot be challenged in court.
However, certain statutes require that in certain disputes where an
agency decides not to use ADR after being requested to do so by a
party to a dispute, the agency must provide the requesting party with
a written explanation for that decision.   (See FAR Sections 33.214(b)
& 52.233-1; Contract Disputes Act, 41 UCS 605(d) & (e))

IV. Determining
What Form of
ADR to
Recommend

The next key role of ADR program staff is to assist parties in
determining which form of ADR will most fully benefit settlement
efforts.   A wide range of possible ADR processes exist, each
designed to address a particular set of issues and dynamics faced by
negotiating parties.   At times, this variety of options can be quite
confusing for potential users of ADR.

As noted previously, it is important to remember that ADR in all of
its forms (except binding arbitration) is purely and simply a set of
tools designed to assist parties to overcome difficulties inherent in the
process of reaching settlement.  Therefore, the key to selecting the
most appropriate ADR form for a particular dispute is to match the
needs of the disputants with the form of ADR that is best able to
address those needs.   It should be noted that in a complex dispute it
is entirely possible that the use of several different forms of ADR
may be warranted based on separate and distinct difficulties faced by
the parties.  On the other hand, in ADR programs that handle similar
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types of narrow disputes there may be a preference for one type of
ADR, often mediation.

The selection of an appropriate ADR form should begin with an
analysis of the difficulties and challenges that hinder settlement.
Explore with the parties what problems or challenges make reaching
a settlement difficult or costly and how they impact the negotiation
process.   Experience with federal disputes indicates the following
should be considered in any conflict assessment:

• personality and communication problems among participants;

• frustration of parties over not having an opportunity to vent or
express feelings regarding matter in dispute;

• unwieldy numbers of participants with different agendas;

• inflexible negotiating postures of participants;

• perceived or real imbalance of power between participants;

• historic animosity between participants or perceived or real
inequities from prior interactions;

• confusion over appropriate participant representatives;

• disagreements over complex technical/factual issues;

• difficulty obtaining support of affected parties and/or public for
implementation of agreement; and

• need of participants to "save face" and accept outcome.

To be most effective, the analysis of a dispute should be based upon
information from all parties to the dispute.  ADR program staff can
play a key role here since they can provide a neutral and confidential
venue for opposing parties to explore their issues and concerns.

Once the difficulties and challenges have been determined, the next
step is to determine what form and approach of ADR is best suited to
address the needs of the particular dispute and parties.   It is important
to understand the basic purposes for which different forms of ADR
were designed.   As noted on the Dispute Resolution Continuum
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chart, non-binding ADR forms can be categorized into two broad
functional groups, those that are designed to facilitate the interaction
of parties, and those that are designed to present an opinion for use by
the parties.   By design, the procedural flexibility of the parties
typically becomes more restricted in use of the opinion-oriented
forms of ADR than those of a facilitative nature.
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Hold this space for chart
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The first thing to consider in analyzing a dispute is what general
category of ADR best addresses the parties' needs.    If the primary
difficulty facing parties is the dynamics in their interaction, a
facilitative form of ADR may be most appropriate.   For example,
mediation is a flexible process in which a neutral third party, with no
decision-making authority, facilitates negotiations among the parties
to help them reach a settlement.

In assisting parties a mediator may:

• bring parties together, e.g. - identify and convene a group of
parties;

• establish a constructive atmosphere/context for negotiation;

• collect and judiciously communicate selected information;

• provide a neutral process for discussions allowing all an
opportunity to participate;

• serve as intermediary for discussions where joint sessions are
problematic;

• help parties clarify their issues and interests;

• deflate unreasonable claims and challenge commitments;

• assist parties in seeking joint gains;

• communicate the rationale for agreement; and

• keep the negotiations going.

There are a number of approaches and techniques that different
mediators use to achieve these goals.   Some situations are best
facilitated by the parties meeting in joint session, while others are
best handled through the mediator shuttling proposals between parties
meeting privately.   Some parties request that a mediator serve in a
purely facilitative capacity, while others desire a more evaluative
approach.   As discussed more fully in Chapter 3, the personal style
of mediation professionals should be weighed in making a selection
of the appropriate neutral for a particular dispute.
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Other facilitative forms of ADR use techniques similar to those
utilized by mediators to assist parties in unique types of disputes.   A
facilitator is a specialist in assisting the conduct of meetings where
the objective is increased communication but not solely the resolution
of a dispute.   A conveyer is a specialist who identifies parties, helps
parties come together, assists them in designing an ADR process, and
preparing for and overcoming barriers to settlement discussions.
Partnering specialists assist parties involved in a joint project to reach
agreement on a method to most effectively undertake the project with
the least possible future conflict.   Public participation specialists
assist public and community groups to participate effectively in
public hearings or other meetings with government and corporate
entities.   A specialist in negotiated rule-making facilitates public
involvement in an agency’s efforts to develop a regulation or policy
through the conduct of a federal advisory committee.

If, however, difficulties facing the negotiating parties are grounded in
a strongly held difference of opinion that the parties have no
difficulty communicating, an opinion-oriented form of ADR may be
of most benefit.   This is particularly true where the difference of
opinion concerns a matter of law, science, or fact and is not based
solely on philosophical or ideological differences.   For example,
non-binding arbitration is a process where a neutral expert in the
subject of the dispute issues an advisory judgment after an expedited
adversarial hearing.   An arbitrator assists the parties by providing
them a constructive atmosphere and context in which to present their
positions and by issuing a reasoned opinion on specified issues in
dispute.   The parties may, at their discretion, use the opinion of the
arbitrator to resolve the dispute or to guide further settlement efforts.

Other opinion-oriented forms of ADR use investigative and
analytical services to provide a non-binding opinion for parties in
unique types of disputes.   A fact-finding professional establishes a
body of information and states an opinion regarding a matter in
dispute.   An early neutral evaluator, generally with significant trial
experience with the subject of the dispute, hears a presentation of the
factual and legal bases of the case in an informal conference and
issues an assessment of the parties' positions.   Early neutral
evaluations are generally used to obtain an opinion on legal issues
and are typically held prior to entering into litigation activities.   A
summary jury trial specialist serves in the role of jurist and conducts
a short hearing in which the parties present evidence in summary
form to a jury, which returns an advisory verdict.  This form of ADR
is usually reserved for trial-ready cases in which protracted jury trials
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are anticipated and there is a significant difference of opinion
between the parties on crucial issues of law or fact.

In addition, several hybrid forms of ADR have been developed that
combine attributes of both facilitative and opinion oriented
techniques to assist settlement efforts in specialized situations.  An
allocation professional assists multiple parties in the allocation of a
joint liability or responsibility.   In this form of ADR, used most
frequently in commercial and hazardous waste cases, a neutral
combines investigative, facilitative, and arbitral techniques to
establish a record and render a non-binding opinion on the relative
responsibility of the parties.  The neutral then often mediates the
parties' settlement based on the opinion.   In a mini-trial, a neutral
professional, serving as a jurist, conducts an informal hearing in
which counsels present their positions for the consideration of the
decision-makers of the parties.   Following the hearing, the neutral
serves as a mediator to assist the decision-makers in settlement
efforts based on the information obtained in the hearing.    A
settlement judge, used almost exclusively by federal administrative
tribunals, serves as mediator for settlement efforts of parties involved
in litigation before the jurist's agency. Though serving as a mediator,
the settlement judge assists the parties by sharing his or her unique
knowledge of the likely outcome at trial before the agency.

A final form of ADR, that is an alternative to and not a support for
settlement efforts, is binding arbitration.   Though authorized for use
by federal agencies in the ADR Act of 1996 and Department of
Justice guidance, binding arbitration is rarely used to resolve federal
disputes.   Several reasons exist for this reluctance, including the fact
that, except in very limited situations, decisions rendered in binding
arbitration are not appealable and the perception that use of a binding
third-party process usurps the role of the federal courts.  To ensure
the appropriate use of binding arbitration, the ADR Act of 1996
places certain limits on the use of binding arbitration and requires
agencies to promulgate guidance on the scope of binding arbitration
prior to its use.   Despite these requirements, agencies should
consider the use of binding arbitration as an alternative to traditional
dispute resolution methods and non-binding ADR where it would
benefit the overall goals of the agency.

In summary, assisting parties to determine the form of ADR that is
most appropriate for a particular dispute is a key role of ADR
program staff.   In providing this service, first analyze a dispute to
determine the difficulties and challenges hindering negotiation
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efforts and then determine the most appropriate ADR form to address
those particular needs.

For additional information on determining an appropriate ADR
process, see, Fitting the Forum to the Fuss: A User Friendly Guide to
Selecting an ADR Procedure, Sander & Goldberg, Negotiation
Journal (January 1994).

V. Establishing
Rules for Use of
ADR

Prior to entering into an ADR process, parties and the selected neutral
should enter an agreement regarding the conduct of the ADR process.
An ADR agreement is advisable for several reasons.   It protects
against misunderstandings regarding the intent of the parties in the
scope and conduct of the process.   It also documents the intent of the
parties to invoke the confidentiality provisions of the ADR Act
through the appointment of a neutral.   In some ADR programs where
the use of a particular ADR process is routine and procedurally
established, the parties may be presented with a standardized ADR
agreement.   In other situations, it is recommended that ADR program
staff develop and make available to disputants model language for
their consideration in drafting a dispute-specific agreement.

Any ADR Agreement should include the following provisions:

• a description of the ADR process to be used and scope of the
issues to be addressed though the process;

• identification of the neutral to conduct the process and a
statement that the neutral has been appointed by the parties to
conduct the process, or that the appointment of the neutral by a
sponsoring organization has been accepted by the parties, thereby
invoking the jurisdiction of the ADR Act;

• a detailed time frame for the process with interim deadlines, if
any;

• a description of the method of payment for neutral services and
other related expenses and the responsibility of parties for such
expenses;

• a detailed statement regarding confidentiality provisions that
apply to participation of parties and the neutral in the ADR
process;
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• if required, provisions to allow for conduct of the ADR process,
such as a stay of litigation or an agreement to exchange
information;

• legal provisions sufficient to establish the agreement as a binding
contract between the parties and between the parties and the
neutral; and

• signatures of all participating parties and the neutral.

An ADR agreement is best negotiated with the involvement of the
neutral selected to conduct the ADR process.   Where this is not
possible, ADR program staff may benefit the parties’ efforts by
serving as a consultant in the development of an agreement.

For examples of model ADR agreements, see Appendix __.

VI. Educating Users
to Participate in
ADR

ADR program staff can be a great support to agency staff involved in
an ADR process.   It is important to educate staff on several key
concepts needed when using ADR.   Non-binding ADR is a
negotiation tool and does not change in any way the responsibility of
staff as representatives of the federal government for the substantive
outcome of the dispute.   Any final agreement must be approved
through the same administrative process and memorialized in the
same legally binding method (consent decree, administrative order on
consent, contract, etc.) as for a similar unassisted settlement.

Likewise, the United States should be represented in the ADR
process in the same manner as for a similar unassisted negotiation.
This includes the involvement of technical and legal staff with
appropriate settlement authority.   An ADR professional, sometimes
with the support of a court, may require that federal managers with
ultimate settlement authority be present in negotiation sessions.   In
such cases, government staff should make every effort to comply
with the request while preserving the authority of a federal
administrative agency to determine the appropriate assignment of
staff resources.   Such an arrangement may include the involvement
of management or their availability by phone for critical settlement
meetings.

Federal staff should also remember that an ADR professional will be
an advocate for a fair and efficient process of negotiation.   All parties
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will be expected to participate actively and in good faith in settlement
activities.   Staff should, therefore, enter an ADR process fully
prepared for settlement discussion with direction and authority from
management to fully represent his or her agency.

For a checklist of items to consider when preparing staff for use of
ADR, see DOJ Client Preparation Checklist, Appendix ___ .

VII. Inclusion of
ADR in
Settlement
Agreements

An often overlooked opportunity to use ADR is the inclusion of ADR
as a dispute resolution option in agency settlement agreements.
Providing parties an opportunity to use ADR as an alternative to
traditional administrative dispute resolution methods may be
particularly useful where it is anticipated that disagreements will arise
over activities required to be undertaken by a settlement agreement.

Generally, the dispute resolution provisions of an administrative or
judicial settlement agreement provide that parties enter informal
settlement discussions upon notice of a dispute.   If unsuccessful, the
parties provide agency officials a written statement of the dispute for
final determination by the agency.   The final agency determination
regarding the dispute is often appealable.   Various forms of ADR
should be considered to facilitate and increase the likelihood of
success during the informal settlement stage of the dispute.   Of
course, any decision to allow the use of ADR in a future dispute must
be considered in light of the benefits and costs to the agency
associated with such a process.

A settlement document establishing ADR as an alternative dispute
resolution process should, at a minimum, include a description of the
following:

• the ADR process to be employed;

• the matters in dispute for which ADR may be used;

• limitations, if any, on the frequency of ADR use;

• a method for equitably sharing the expenses of the ADR process
and contracting with the selected neutral; and,

• procedures for selecting an appropriate ADR professional to
conduct the ADR process.
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The selection of a neutral may be achieved through a variety of
methods.  The parties may agree on a neutral or panel of neutrals
from which a neutral will be arbitrarily selected at the time of the
dispute.  The parties may agree to have a separate neutral party make
the selection at the time of the dispute or establish a procedure for
future selection by agreement of the parties.

VIII. Tracking ADR
Use

The experience of participants in disputes where ADR was used or
considered is an important source of information.  ADR program staff
can provide a valuable service by maintaining and providing agency
staff access to this information, thereby supporting agency staff as
they determine what ADR process is appropriate on a case by case
basis and which neutral should be selected for a given case.

Information can be entered into a pre-designed database accessible by
staff at a desktop computer, given a password.  Case information
might include:

• agency region or office

• case name

• agency contact

•   issues

•   date ADR use commenced

•   date ADR use completed

•   ADR process used

•   ADR neutral provider

•   case description, usually a paragraph of information which is
        detailed enough to provide useful information while not
        breaching any confidentiality concerns.
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This database can then be drawn from to produce ADR status reports
which can include the above information as well as:

• an overview of the agency ADR program

• recent developments in ADR which impact the program, such as:
♦ federal laws

♦ federal policy

♦ agency ADR program initiatives

♦ financial support for the use of ADR in an agency

♦ ADR training

• list of agency ADR contacts and a description of their role in the
agency ADR program;

• a summary of the agency ADR program, including graphs drawn
from the database to show trends within programs and across
agency ADR programs;

• sample consent decrees that include ADR provisions; and

• explanation of terms and abbreviations.
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Support Checklist

ü Establish routine dispute screening procedures

ü Determine whether ADR is appropriate for the particular dispute

ü Determine the appropriate form of ADR

ü Draft an ADR Agreement

ü Educate all staff on ADR concepts and procedures

ü Include a dispute resolution option in settlement agreements

ü Record and track the experiences and opinions of all participants to assist in the evaluation of the
program.
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Obtaining Resources and
Developing Contracts1

I. Introduction The key to developing a successful alternative dispute resolution
program is to obtain upper management buy-in as well as resources
for the development of a staff who can implement, support, and
operate the program.  While one person can serve in this capacity, it
is certainly much easier to delegate responsibilities among staff.  This
chapter is designed to assist in assessing an agency’s staffing needs
and provide workable options to meet those needs.  The first part of
this chapter is therefore devoted to staffing resources.

An equally important part of an ADR program’s development is
planning of the budget.  The resources allocated to the program will
shape the size and scope of the design.  The quality of a program is a
function of the work of the design team and program coordinator, but
adequate resources can make a quality program bigger and better.
The second part of this chapter focuses on financial resources
necessary to run a successful ADR program.

II. Staffing Resources In order to develop the ADR program staff, it is important to do some
strategic planning.  Like any program, staff needs will increase as the
program grows.  It would be a mistake to try and start either over or
under-staffed.  Remember, additional staff can be added as needed.  It
is also important to keep long-term goals in mind while planning for
immediate needs and resources.

In the beginning, it is helpful to develop an overall mission and then
to set realistic, attainable goals which will bring the project to fruition
one small step at a time.  Remember to tie financial resources to
staffing resources in your planning; this will be important when
making certain staffing decisions.  For example, if you do not have
funding to pay for outside neutrals, you may need to consider a
sharing neutrals or other similar no or low cost option.

ADR is about creativity and new ways of addressing old problems;
do the same with the development of your program.  Consider the

                                                                
1 Authored by Kim Brown, ADR Attorney, United States Postal Service, Andrew Colsky, ADR Attorney, United States
Postal Service, and Traci Gann, ADR Attorney, United States Postal Service.
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following:

A. Staffing Positions  

1. National ADR
Coordinator

 This is the most important position in any ADR program and is
required for federal agencies.  The coordinator is responsible for
overseeing the development and implementation of the program.
This person will be responsible for all key decisions including
determining the staffing and budgetary needs of the program.
 

2. Area and Regional
Coordinators

 Large agencies who will be introducing ADR systems over a
widespread geographic area may need to hire area and/or regional
coordinators to assist the ADR coordinator in the performance of his
or her duties.
 

3. ADR Specialist  Depending on the size of your program, an ADR specialist can be
very helpful in handling many of the routine tasks generated by the
ADR office.  This person’s duties may include scheduling mediation
or arbitration sessions, completing and tracking agency-required
paperwork, responding to inquiries and directing callers to the
appropriate individual, tracking budget requirements, tracking
program statistics, supporting marketing efforts within the
organization, and any other necessary tasks.
 

4. Program Evaluator  If your agency has a large program and has decided not to seek a
program evaluation from an independent source, it is important that
someone complete this task inside the agency.  This person can be
helpful in developing a tracking system for the program and can
conduct a continuous cost analysis that can be used to show success
and justify further budgetary requests.  If these duties do not require a
full time position, you may choose to fill the position on a part time
basis or give additional administrative responsibilities to this person
to assist with other aspects of the program.
 

5. Neutrals Every program will use different ADR techniques and resources
depending on the design and available budgetary resources.  If your
system uses an ombuds, you will need to fill this position.  If outside
neutrals such as mediators or arbitrators will be used, this will require
different staffing considerations than the use of inside neutrals.
Insiders may either work full time as neutrals or provide ADR
services as a collateral function.

 
6.  Trainers  Some organizations have trainers on staff, but they may not be
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familiar with the appropriate material, so services will have to be
purchased from an outside vendor.  One opportunity to save money is
 
 to hire an outside vendor to train your trainers in the necessary skills
so that they can conduct future courses in-house.

B. Staffing
Considerations

 

1. Full-Time
Employees

 The most effective ADR programs employ a staff of full-time
employees who perform one or more of the functions described
above.  Full-time employees can remain focused and can devote all of
their time to specific projects.

 
2. Part Time

Employees
 Depending on the size and complexity of your agency’s program,
certain specialists may be needed some, but not all, of the time.  A
part-time employee may be right for this position.

 
3. Shared Employees Many employees have special skills or talents that may be helpful in

the administration of the ADR program.  You may wish to seek
approval to include such persons on your team part-time.

 
4. Temporary

Employees
 In certain phases of ADR program implementation it may be
necessary to do more work than other times.  Temporary employees
can fill this need.  There are many skilled people who choose to work
on a temporary basis and are available through numerous temporary
employment agencies.  These employees are paid only for the time
they are used and there is no expectation of continuing employment
at the end of the project.

 
5. Contractors Contractors are usually hired when someone with special skills is

needed.  Some examples are trainers, ADR systems design
consultants, program evaluators, and the like.  They can assist in a
specific project and are paid either hourly, daily, or on a per project
basis.  The use of a contractor provides a highly skilled individual
without the costs of a high-level full-time employee.

 
C. Program

Evaluation
The use of a program evaluator is a vital and necessary part of any
successful ADR program.  This position is different from most other
positions in that the most comprehensive evaluations are conducted
by someone with an expertise in research and statistics.  These
services can be obtained from an independent outside consultant or
preferably someone from an educational institution.  In many cases,
educational institutions have their own grant writing staff and may be
able to obtain funding for a research project.  A partnership is
mutually beneficial since you have the program and data, and they
have the research capabilities.
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Another no or low cost opportunity is to partner with a doctoral
student in need of data for a dissertation.  This option is better suited
for a smaller organization that will generate sufficient, but not
overwhelming, amounts of data.  Such an arrangement will generate a
quality evaluation while simultaneously helping a student who has an
interest in the field.

 

III. Financial
Resources

The initial steps necessary to develop an ADR program:  conducting
an assessment of your agency’s needs, developing buy-in from top
level management, and working with a design team to create an
effective program; can be accomplished by using existing resources.
The design team must create a program that is consistent with
available resources and the budget.  When evaluating resources, it is
important to consider the agency’s current costs for resolving
disputes (including money spent for independent contractors, e.g.
researchers, trainers, mediators, attorneys, etc. as well as personnel
time, management effort, employee morale, and customer
satisfaction).

 
Use of this information will strategically increase the chances for
further budget support if the pilot proves to be cost saving.  To
demonstrate savings, it is important to track costs.  Once the program
is designed and ready for pilot, initial financing must be in order.  As
stated throughout this manual, an agency may need to start small and
use no or low cost neutrals.  If this is the case, start the program by
picking cases and disputes that are most appropriate for ADR in order
to develop a positive track record.

Once the program achieves small successes, it is important to market
that positive information to the decision-makers as well as the users.
This marketing will help the program gain momentum, and key
decision makers who see the cost savings will be more willing to
assist in the future.  Of course, it will have to be explained that
continued success requires additional financial support from the
agency.  Prepare a proposed budget with projected savings and be
prepared to present this to the decision-makers.  The truth is that a
successful ADR program can save significantly more money than it
costs to operate.

 
A. Start-Up Cost Every program will need start-up capital.  If your agency has limited

resources it may have to start small and grow over time.  This way
the initial needs can be obtained from an existing budget.  It will be
possible to get more done in less time if the agency establishes its
own ADR budget.  An ADR budget request should include:
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1. Office Setup • Furniture

• Equipment

2. Human Resources
(salaries and
benefits)

• National ADR Coordinator

• ADR Development Specialist

• ADR Research Specialist

• Training Specialist

• Data Support and Integrity Analyst

• Secretary/Receptionist
 

3. Organizational
Resources

• Headquarters Training

• Training of Staff Including Travel

• Area/District Training

• Briefing, Intake, and Introduction Sessions

• Purchase Computer Training

4. Communication
Resources

• Videos, Posters, Brochures, Newsletter, Mediation Roster,
Presentations

5. Research • Evaluation program

B. Training

1. Attending training  If the ADR coordinator has limited knowledge of ADR, he or she
may need to attend some ADR training.  Expect to pay anywhere
from $250 to $1500 or more for a good ADR conference.  Be sure to
pick one that is skill based and focuses on the specific needs for your
program.  Also remember to include airfare ($250 - $650), meals and
accommodations ($400 -$600), and miscellaneous expenses ($100).

If upper management does not support attendance at training, it may
be necessary to work harder on obtaining their buy-in before
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considering the introduction of ADR into the agency.  It may also
help to attend meetings of the Inter Agency Dispute Resolution

Working Group or contact ADR offices in other agencies with
existing programs for advice.
 

2. Conducting
training

In order to launch a program it may be necessary to hold various
training sessions.  Of course, the design will dictate the type of
training required.  For example, if your agency uses mediation,
managers and the ADR staff will need to be trained in mediation
techniques so they understand how to use the system.

 
C. Consultants If your agency does not have any experience in ADR program

development, you may need to hire an outside consultant to help sell
the idea to upper management.  This expert can help at a single or
multiple stages of the process, all the way through final rollout.
Consultants are expensive and can cost between $1,000 - $3,000 per
day.  It is important to speak to references and look into the
consultant’s background before hiring him or her.  Also it may be
possible to negotiate a lower price depending on the scope of the
work.  Most consultants want your agency’s business and will
negotiate.

 
D. Dos and Don’ts in

Preparing Funding
Requests

Prior to Obtaining Financial Resources:

DO:

• Be sure to know how to get funding in your agency.

• Include the advisory group in planning a budget.

• Cost out all of the steps in the strategic plan.

• Provide adequate funding for evaluations – hard data and success
drives funding and other support.

• Provide adequate funding for training at different stages of the
development of the program, including different types of training
at various stages and for various audiences -- this will assist with
marketing and getting buy-in throughout the agency.

• Be sure to know how to develop contracts for outside trainers and
providers – It will be necessary to understand who must approve
and sign off on all contracts.  It is ideal to have a staff person on
the ADR team who is responsible for and knows the agency
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contracting process.

• Include basic justification: including statement of agency need;
program goals; research reports; design process; evaluation and
tracking plans.

DON’T!

• Do not omit evaluation.  Evaluation is necessary; negative
feedback is as useful as positive feedback and will assist in
overcoming program problems and understanding what works
and what needs fixing.

• Do not undercut the program by skimping on training budgets.
All participants need training; managers, employees, ADR staff,
and mediators.  Without training, the program will not function
effectively.

 

IV. Developing
Contracts

The task of developing contracts for mediation or other services, such
as for consultants may appear to be quite overwhelming and
cumbersome; however, proper legwork and knowledge of the
contracting process within your agency will make the job easier.

In an attempt to simplify the process, the following steps guide you
through the contracting process.  Bear in mind that each agency
operates differently and thus contracting policies and procedures will
vary.  This information is not meant to be definative, it is meant only
to provide you with steps that have been effective at other agencies.

STEP 1: Assess Your
Needs

In order to determine the extent of needed services:

• Determine the duration for which the services will be required.
For example will the service be needed on a continual basis or for
only a specific period of time.

 
• Estimate how many mediations you might conduct during the

next year.  One way to calculate this is as a percentage of the
cases in which you intend to offer mediation.  For example, in FY
2000 the Postal Service determined that it would offer mediation
to at least 90% of the 20,000 informal EEO complaints it expects
to be filed.  Of the 18,000 cases where mediation is offered, the
Postal Service hopes to have 70% of the individuals accept
mediation.  Of the 12,600 cases where mediation is accepted,
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some will reach a resolution prior to mediation and some will
change their mind.  In summary, the Postal Service expects that
approximately 10,000 EEO cases will actually go to mediation
and negotiates for mediation services on this basis.  An exact
number of cases is not necessary in order to make contractual
arrangements; however, you should be able to estimate whether
10 mediations, or 50, or 100 or 500 mediations are expected.

• Consider whether there is any geographic limitation for your
services.  Will the need for mediators be nationwide or limited to
the D.C. Metropolitan area?

• Explore all potential uses for which a vendor may be used.  For
example, if you are considering use of a mediation provider for
mediations, think about whether the mediation provider might
also be used to conduct training for case tracking functions.  All
possible services a single vendor may provide must be outlined in
any contractual arrangement.

 
• Determine what type of contractual agreement will best serve

your needs.  For example, if the choice is made to use another
federal agency's resources (e.g., Federal Mediation and
Conciliation Service) consider drafting an interagency
agreement.  An interagency agreement details the services to be
rendered and formalizes the duties and responsibilities of each
agency.  If external mediators or a mediation center will be used,
but not exclusively or for a definite number of cases, then creating
an Ordering Agreement 2 may be appropriate if that is available
in your agency.

 
STEP 2: Identify
Available Resources

Any investment you make in contracting for mediation services will
only be as good as the preparation you make in finding quality
neutrals.  In the short-term, looking at a mediation service provider
may seem easier or more efficient, however, you may be sacrificing
quality as you would not usually be given the opportunity to select
from the entire range of mediators.  Further, using a mediation
provider service may be more expensive than working with mediators
individually due to the overhead costs associated with using a
mediation center.

 
A. General Services GSA has developed a list of mediators and has negotiated a price for

                                                                
2 REDRESS™, the Postal Service's EEO mediation program currently uses this arrangement with each of its mediators
nationwide.  The Ordering Agreement is similar to a quotation in that mediators offer both hourly and session rates for
their services, which the Postal Service either accepts or rejects.  This Agreement is not a contract as it does not establish
a date or time certain for the services to be performed.
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Administration
(GSA)

these mediators, which would be available to all government
agencies.  The current GSA price is $1765.00 per mediation.

 
 

B. Internet One of the best places to find the resources you need is to use the
Internet.  Many companies and universities have established web sites
to advertise their services.  Use your search engine and look up words
such as “conflict management, “dispute resolution,” “mediation,” or
“ombudsman,” and any other words that relate to the subject you are
researching.

Many organizations have their own web sites that list resources and
suggestions.  Some helpful web sites are:

General Resources:

ADR and Mediation Resources
http://www.adrr.com/

ADR Resource
http://www.adrresource.com

Mediation Information Resource center
http://www.mediate.com

Conflict Resolution Education Network (CRENet)
http://www.crenet.org/

Cornell University Legal Information Institute
http://www.law.cornell.edu/topics/collective_bargaini
ng.html

Cornell/PERC - Institute on Conflict Resolution
http://www.ilr.cornell.edu/depts/ICR/

Emory Law Library
Electronic Reference Desk - ADR
http://www.law.emory.edu/FOCAL/adr.html

GMU Libraries Conflict Analysis and Resolution
http://library.gmu.edu/resources/socsci/conflict.html

Government Information Locator Service (GILS)
For Federal Register and Presidential Documents on
ADR, etc.
http://www.access.gpo.gov/su_docs/gils/gils.html
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The 'Lectric Law Library Lawcopedia's Alternative
Dispute Resolution Topic Area
http://www.lectlaw.com/tadr.htm

Nova Southeastern University
Alternative Dispute Resolution Resources on the
Internet http://www.nova.edu/ssss/DR/adrwww.html

VA Mediation Program design
http://www.va.gov/adr/index.html

Organizations:

The Academy of Family Mediators
http://www.igc.apc.org/afm

 American Arbitration Association
www.adr.org/

American Bar Association Section of Dispute
Resolution http://www.abanet.org/dispute/home.html

Better Business Bureau
Alternative Dispute Resolution Services
http://www.bbb.org/complaints/index.html

Conflict Resolution Center International
http://www.conflictres.org/

CPR Institute for Dispute Resolution
www.cpadr.org

Industrial Relations Research Association
http://www.irra.ssc.wisc.edu

National Arbitration Forum
Forum Library
http://www.arb-forum.com/library/index.html

National Association for Community Mediation
http://www.igc.org/nafcm/

National Institute for Dispute Resolution
http://www.continet.com/nidr/index.html
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Ohio Commission on Dispute Resolution and Conflict
Management
http://www.state.oh.us/cdr/

The Ombudsman Association
http://web.mit.edu/negotiation/toa/

Online Ombuds Office (UMass)
http://aaron.sbs.umass.edu/center/ombuds/default.htm

Society of Professionals in Dispute Resolution
http://www.spidr.org/

Willamette Law Online
Dispute Resolution
http://www.willamette.edu/law/wlo/dis-res/

Government ADR Sites

Inter Agency Dispute Resolution Working Group
www.financenet.gov/iadrwg

Alternative Dispute Resolution at the General Services
Administration Board of Contract Appeals –
http://users.erols.com/arbmed/article.htm

Army Materiel Command Alternative Dispute
resolution Program
http://amc.citi.net/amc/command_counsel/

Defense Logistics Agency, ADR Home Page
www.dscc.dla.mil/offices/doccr/adr/adr

Department of Agriculture Conflict Prevention and
Resolution Center – www.usda.gov/cprc/

Department of the Air Force Alternative Dispute
Resolution Home Page – www.adr.af.mil

Department of Energy Office of Dispute resolution
www.gc.doe.gov/adr/index

Department of Justice Office of Dispute Resolution
www.usdoj.gov/odr/

Department of Labor Alternative Dispute Resolution
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www.dol.gov/dol/asp/public/programs/adr/main

Department of the Navy ADR Website
www.ogc.secnav.hq.navy.mil/adr/

Department of Veterans Affairs, Dispute Resolution
Programs http://www.va.gov/adr/descript.htm

Equal Employment Opportunity Commission,
Mediation http://www.eeoc.gov/mediate/index.html

Federal Aviation Administration
Alternative Dispute Resolution for Acquisition
http://www.faa.gov/agc/

Federal Energy Regulatory Commission, ADR Page
http://www.ferc.fed.us/ogc/adr/adr.htm

Federal Executive Board, Seattle
Alternative Dispute Resolution Committee
http://www.northwest.gsa.gov/sfeb/sfebadr.htm

Federal Labor Relations Authority, Collaboration and
ADR Program http://www.flra.gov/24.html

General Services Administration Board of Contract
Appeals Private Website maintained by GSBCA Judge
Allan H. Goldman
http://users.erols.com/arbmed/gsbca.htm

Institute for Environmental Conflict Resolution
http://www.ecr.gov/
ECR's Roster of Environmental Neutrals
http://www.ecr.gov/roster.htm

Interagency ADR Working Groups
http://www.financenet.gov/iadrwg.htm

Interagency ADR Working Group, Contract and
Procurement Section Electronic Guide to Federal
Procurement ADR http://www.adr.af.mil/iadrwg/

National Institutes of Health, The Center for
Cooperative Resolution http://www4.od.nih.gov/ccr/
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Office of Personnel Management, ADR Resource
Guide
http://www.opm.gov/er/adrguide/adrhome.html-ssi

 
STEP 3: Develop
Parameters For Bid
Requests and
Statements of Work

What billing arrangement will you accept?

There are a variety of billing arrangements used in the field of
mediation. Each agency needs to evaluate the types of disputes to be
mediated, the complexity of those disputes and other factors to
determine what sort of billing arrangement will be most cost-
effective.

 
Some mediators are in the practice of billing by the hour for
mediation services.  Mediators may also bill for each mediation
session, regardless of length.  Other mediators bill per case.  Finally,
some mediators are willing to provide a discounted rate for an entire
day where two mediation sessions are conducted at the same location.
For example, a mediator may charge $400 for a single session but
give a discounted rate of $600 for two mediation sessions on the same
day in the same location.

 
Most people think in terms of mediating a single case during a
mediation and therefore, bill by the case.  However, in some
situations it may be feasible to mediate more than one case during a
single mediation session and an agency would want to be sure it
would not be charged twice for the same session.  For example, the
Postal Service has found that where the same supervisor and
employee are involved, multiple EEO cases (with individual case
numbers) can and should be mediated during a single session, thus
mediators are paid by the session rather than by the case.

 
How will cancellations be handled?

It is inevitable that at some point a mediation must be cancelled at the
last minute.  What, if anything, will a mediator be paid in the event
that a scheduled mediation is cancelled on short notice?  The
following is one example of a cancellation fee policy.
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A. Sample
Cancellation Fee
Policy

 If the mediation session is canceled more  than 72 hours prior to the
scheduled mediation time no fee will be paid to the mediator.

 
 If the mediation session is canceled less than 72 hours prior to the
scheduled mediation time but before  the mediator leaves their home
or office to come to mediation the agency will pay a cancellation fee
not to exceed 25% of the cost of the canceled mediation session.
Where more than one session has been scheduled for the mediator for
that day, no cancellation fee will be paid if at least one of the
sessions occurs.
 
 If the mediation session is canceled after the mediator is en route to
the mediation and/or arrives to conduct the mediation, the mediator
will be paid the full session price for the mediation except as
described in the paragraph above which states that no cancellation
fee will be paid if at least one of the sessions occurs.
 
 If a mediation is cancelled due to inclement weather or a natural
disaster, the mediation will be rescheduled within 14 days of the
original mediation and no cancellation fee will be paid.  If the
mediation cannot be rescheduled within this time frame, the agency
will pay a cancellation fee not to exceed 25% of the cost of the
cancelled mediation session. NOTE:  The agency reserves the right
to schedule a different case into the reserved time slot in order to
avoid a cancellation fee.
 
Will mediators or trainers be compensated for travel?

 Listed below is the travel compensation policy used by the Postal
Service as an example.
 

B. Sample Travel Fee
Policy

If one way travel exceeds four (4) hours, the trainer and/or mediator
will receive:

• $25.00/hour for travel time that exceeds the minimum four (4)
hour travel period.  Conversely, travel less than four (4) hours
will not be compensated.
 

• This policy includes travel to and from the scheduled training
and or mediation.  Any deviation in travel from the scheduled
training or mediation must not be included in the one way travel
time.

 However, as a guideline, travel must not be paid at a rate which is
more that one-half of the mediator’s professional daily rate, unless
the national program manager authorizes such an amount.
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 Be sure to read the agency travel policy as it outlines the procedures
to be followed by mediators, who are technically contractors.

 
C. Sample Mileage

Policy
 Mileage in excess of 50 miles one way may be reimbursed.
 
 For example, if a mediator travels 52 miles one way, the mediator
will be reimbursed for the entire 52 miles.  If the mediator only
travels 49 miles, she or he receives nothing.

 
STEP 4:Contact  the
Purchasing/
Contracting Function
In Your Agency

Each agency has unique contracting and purchasing requirements,
which are beyond the scope of this manual.  If you have completed
the first three steps outlined in this section you should be ready to
work effectively with your purchasing department.  The preliminary
steps that you have taken will assist the purchasing department,
having created a clear picture of your specific needs.

 
If you follow these four steps, you will be well on your way to
developing an effective, easy to use contracting process.  If you do
not take the time to do your homework, and attempt to rely on others
to take your ideas and “make them fit” within the traditional
contracting framework, you most likely will spend more time trying
to “fix” the contracting process than working your program.
Preparation is the key – don not be so eager to get your program up
and running at the expense of creating a strong foundation and
framework.  Programs without strong foundations often crumble.
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RESOURCES CHECK LIST

ü Have you determined the staff positions necessary for the beginning stages of your program?

ü Are you sure that you are not over or under-staffed?

ü When considering staffing needs have you also considered available financial resources?

ü Does your staffing plan make effective use of the different types of staffing considerations, i.e.,
full time, part time, shared, etc.?

ü What type of program evaluation will your agency be conducting and who will do the actual
work?

ü How will your agency pay for the program evaluation?

ü Is your conflict management program design consistent with available budget and resources?

ü Have you developed a system to track program costs and savings?

ü Are you prepared to track program successes in a way that will help you seek additional support
and funding once the program is underway?

ü Does the ADR Coordinator need to attend training, and if so, has it been scheduled?

ü Have you decided what type of training the ADR staff will need and has that training been
arranged?

ü Have you considered your potential need for the assistance of a consultant in any stage of the
process?

ü Have you done your homework and worked through the four steps necessary to develop effective
and useful contracts?

ü Are you using all of your available resources, including the internet, to help you with your tasks?
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Ethical Considerations1

I. Introduction Alternative dispute resolution, though a fairly new field of practice,
has indeed developed into a profession.  Just as other professionals
such as lawyers and doctors owe certain duties to their clients and
profession, ADR professionals must also adhere to standards of
conduct for the sake of the disputants they serve and the ADR field as
a whole.  As federal agencies incorporate ADR into all aspects of
doing business, the importance of adopting and maintaining ethical
standards in their ADR programs becomes a central concern.   For
clarification purposes, ethics should not be confused with best
practices.  Although adherence to ethical standards often contributes
to increased effectiveness of an ADR program, this chapter does not
address the best way to run an ADR program, but rather, the ethical
way to run a program.

Many standards and codes of conduct have been promulgated for
third parties acting as neutrals in a dispute.  Unfortunately, as the
profession is still relatively young and fragmented, no ruling
authority has deemed which of these standards should be universally
followed.  Direction can be sought from certain sources, such as, the
ADR Act of 1996, the Uniform Mediation Act, and the Model
Standards of Conduct for Mediators drafted by the American
Arbitration Association, the American Bar Association, and the
Society of Professionals in Dispute Resolution.  However, agencies
will ultimately have to determine which ethical standards to
incorporate into their programs, and the earlier they address these
issues the better.

To whom should these ethical standards apply?  The term “ADR
professional” usually signifies the neutral third-party to a dispute, and
most ethical codes are geared towards conduct within the neutral’s
capacity.  However, what about the ADR program administrator?
The federal employee who manages an ADR program should also
uphold the standards of the profession as a manager and service
provider.  Unfortunately, there is little official guidance in the area of
ADR program manager ethics.2

                                                                
1 Authored by Julia Roig, ADR Specialist, U.S. Office of Special Counsel.
2 The CPR Institute for Dispute Resolution and Georgetown University Law Center are heading a Commission on Ethics
and Standards of Dispute Resolution Practice that is currently working on a draft of Ethical Issues for ADR Providers.
For more information see http://www.cpradr.org/ethics.htm.
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This chapter outlines the ethical considerations facing both the
neutral third-party in a dispute and the ADR program administrator.
While there are few concrete rules to rely on and no easy answers to
these issues, each agency should thoroughly and thoughtfully address
appropriate ethical standards for their programs.  Clear standards will
help to steer the agency and its neutrals through the difficult ethical
quandaries that are certain to present themselves during the life of the
ADR program.

II. Ethical
Standards for
Neutrals

Ethical standards for mediators are based in the definition of
mediation: a process in which an impartial third party facilitates the
resolution of a dispute by promoting voluntary agreement by the
parties to the dispute.  By offering this dispute resolution mechanism
to disputants, federal agencies must ensure that the parties’
reasonable expectations of the process are met by the mediators and
will be protected by the agency.  At the heart of mediator ethics,
therefore, is the duty of the mediator to provide parties the
professional service they were told to expect by both the agency and
the ADR profession at large.

An overview of the many ethical standards created for third-party
neutrals presents the following basic principles:

A. Competency A neutral should intervene in a dispute only when the neutral has the
necessary qualifications to satisfy the reasonable expectations of the
parties.

B. Impartiality As the basic tenet of mediation, the neutral must conduct the
mediation in an impartial manner.

C. Maintaining
Confidentiality

To a certain extent, each agency or the parties may create their own
rules with respect to confidentiality or dictate a particular set of
expectations for certain types of cases.  (See the following section on
Confidentiality under the ADR Act of 1996.)  The extent of
confidentiality may depend on the circumstances of the mediation
and any agreements the parties make with the mediator.  Therefore,
the mediator must maintain whatever level of confidentiality the
parties and agency reasonably expect.  The mediator should not
disclose any matter that a party expects to be confidential, unless
given permission by all parties, or unless required by law.
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D. Ensuring Informed
Consent

The mediator must make every effort to ensure that parties are not
coerced into reaching an agreement, that each party has the necessary
capacity to make decisions, and that the parties make informed
decisions about the agreement.  Realistically, a mediator cannot
personally guarantee that each party makes a fully informed choice
about an agreement, however, the mediator may suggest that parties
seek outside counsel before signing an agreement.

E. Preserving Self-
Determination

Mediation is based on the parties’ ability to decide for themselves
how they want to resolve their dispute.  A mediator should not give
the parties a decision nor oppose a solution decided upon by the
parties.  The mediator provides information about the process, raises
issues and helps parties explore options, but does not render
decisions, even if asked to do so by the parties.

F. Mediation is not
Counseling or
Legal Advice

As a neutral third party, a mediator should not provide any other
professional judgement or counseling to the parties.  If parties need
legal advice, personal therapy, or other expert information, the
mediator should direct them to consult with an outside source.

G. Avoid Exposing
Parties to Harm as
Result of Mediation

The mediator should make all reasonable efforts not to make a bad
situation worse, or otherwise cause harm to either of the parties due
to their participation in mediation.

H. Preventing Party
Abuse of Process

The mediator should prevent parties from abusing the mediation
process, such as when a party lies, is obviously “fishing” for
information, stalling to “buy time,” concealing important information,
or engaging in blatant intimidation.

I. Conflicts of Interest A mediator should disclose all actual and potential conflicts of
interest reasonably known to the mediator that would create the
appearance or existence of potential bias.  After disclosure, the
mediator should decline to mediate unless all parties agree to retain
the mediator’s services.  A mediator should avoid any appearance of
conflict of interest prior, during, and after the mediation.
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In identifying and incorporating ethical standards for mediators, federal
agencies should consider some of the following questions:3

þ What situational factors, if any, may affect ethical duties
of the mediator?

þ What is the nature of the ethical standards?  Rigid rules,
minimum requirements, aspirational goals, a mix, or some
other approach?

þ Who should be developing the standards for the agency
and for whom?

þ What is the relation between ethical duties and “best
practices?”

þ How specific should the standards be?

þ What if standards only provide sketchy or inconsistent
guidance?  Should some standards be given more weight
than others?

þ How will or should standards be enforced?

þ How should standards be inculcated?  How should the
mediator’s ethical awareness be sharpened?

þ Are there other activities that would help promote ethical
behavior in mediation?

þ Who reviews the mediator’s ethical practices?  What
happens if a mediator does not uphold an ethical
standard?

                                                                
3 Prepared by Charles Pou for the Interagency ADR Working Group Session on Ethics, July 13, 1999.
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III. Confidentiality
Provisions under
the ADR Act of
19964

The Alternative Dispute Resolution Act of 1996 specifically
addressed confidentiality protection.  The following section
enumerates the highlights of the confidentiality provisions of the Act:

A. The Act Provides
Explicit, Broad,
and Mandatory
Protection of
Confidentiality

Confidentiality is often critical to successful dispute resolution.  To
encourage the use of ADR and to protect the integrity of dispute
resolution proceedings and the confidence of parties in future
proceedings that their communications will remain confidential, the
Administrative Dispute Resolution Act of 1996 provides explicit,
broad, and mandatory confidentiality protection.  Section 574 of the
Act (5 U.S.C. §574) prohibits both the neutral and the parties from
any voluntary or compelled disclosure of dispute resolution
communications in any type of case or proceeding, except as
specifically provided for under the Act.

B. The Statutory
Definitions are an
Important Part of
Confidentiality
Protection

The confidentiality provisions of §574 incorporate terms that are
defined by the Act in 5 U.S.C. §571.  As defined by §571:

1. Dispute resolution proceeding  means any process in which an
alternative means of dispute resolution is used to resolve an issue
in controversy in which a neutral is appointed and specified
parties participate. 5 U.S.C. §571(6).

2. Dispute resolution communication means any oral or written
communication prepared for the purpose of a dispute resolution
proceeding, including any memoranda, notes, or work product of
the neutral, parties, or a nonparty participant.   5 U.S.C. §571(5).

3. In confidence means that information is provided with the
expressed intent of the source that it not be disclosed, or under
circumstances that would create the reasonable expectation on
behalf of the source that the information will not be disclosed.  5
U.S.C. §571(7).

Any written agreement to enter into a dispute resolution proceeding, a
final written agreement resulting from a dispute resolution
proceeding, and an arbitral award in a proceeding are excluded from

                                                                
4 From Ten Things You Should Know about the Confidentiality Provisions of the Administrative Dispute Resolution Act
of 1996, by Diane Liff, Special Counsel, Federal Highway Administration, July 1999 .
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the §571(5) definition of a “dispute resolution proceeding,” and
therefore, are not entitled to confidentiality protection.

C. The Neutral must
be Involved in the
Communication

Involvement of the neutral in the communication is required for
confidentiality protection. The Act protects communications only
between the neutral and the parties, because the confidentiality of
those communications is perceived as key to successful dispute
resolution.  Communications between and among the parties are
afforded no greater, and no less, confidentiality protection than any
unassisted settlement negotiations.

D. Additional
Protection for
Communications
Originating from
the Neutral

Specific confidentiality protection is provided in §571(b)(7) for
communications originating from the neutral and provided to all
parties in the proceeding, such as early neutral evaluations and
settlement proposals.  This additional protection is intended to
facilitate the neutral’s use of such techniques in resolving disputes.
See “Joint Explanatory Statement of the Committee of Conference,”
appended to the Conference Report of the Administrative Dispute
Resolution Act of 1996 (H. Rep. 104-841).  142 Cong. Rec. H11108-
11 (daily ed., September 25, 1996).

E. Disclosure by the
Neutral Prohibited
Except in Specific
Circumstances

Disclosure by the neutral is governed by §574(a), which provides that
a “neutral in a dispute resolution proceeding shall not voluntarily
disclose or through discovery or compulsory process be required to
disclose any dispute resolution communication or any communication
provided in confidence” except in four specific circumstances:

1. all parties to the proceeding, or a nonparty who provided the
communication, and the neutral consent to the disclosure in
writing; or

2. the communication has already been made public; or

3. the communication is required by statute to be made public, and
no other person but the neutral is reasonably available to make the
disclosure; or

4. a court determines that disclosure is necessary to prevent an
injustice, establish a violation of law, or prevent serious harm to
the public health or safety.

Voluntary disclosure requires prior notice and written consent, and
the Act expresses a preference for seeking confidential information
first from the parties, rather than the neutral.  Where disclosure is
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contested, the Act provides, in §574(a)(4), for judicial determination
based on express statutory criteria.

F. Disclosure by
Parties Prohibited
Except in Specific
Circumstances

Disclosure by a party is governed by §574(b), which provides that a
“party to a dispute resolution proceeding shall not voluntarily
disclose or through discovery or compulsory process be required to
disclose any dispute resolution communication” except in seven
specific circumstances:

1. the communication was prepared by the party seeking disclosure;
or

2. all parties to the proceeding consent to the disclosure in writing;
or

3. the communication has already been made public; or

4. the communication is required by statute to be made public; or

5. a court determines that disclosure is necessary to prevent an
injustice, establish a violation of law, or prevent serious harm to
the public health or safety; or

6. disclosure of the communication is relevant to determining the
existence or meaning of an agreement or award resulting from a
dispute resolution proceeding, or enforcement of it; or

7. except for communications generated by the neutral, the
communication was provided or available to all parties to the
proceeding.

G. Improperly
Disclosed
Communications
are Not Admissible

To enforce nondisclosure, the Act provides in §574(c) that a dispute
resolution communication disclosed by the neutral or by the parties,
in violation of either §574(a) or §574(b), is not admissible in any
proceeding relating to the issues in controversy for which the
communication was made.

In addition, if a demand is made on the neutral for disclosure of a
communication through discovery or other legal process, §574(e)
requires the neutral to make reasonable efforts to notify the parties
and affected nonparty participants of the demand.  Parties and
affected nonparties have 15 days after notification to offer to defend a
neutral’s refusal to disclose.  If no offer to defend is made, parties and
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affected nonparties are deemed to have waived all objection to
disclosure.

H. The Act Provides
Protection Against
Abuses of
Confidentiality
Protection

While providing broad and mandatory confidentiality protection for
dispute resolution communications, the Act also makes clear that this
protection should not be used as a sham.  In this regard, §574(f)
clarifies that otherwise discoverable evidence cannot be protected
from disclosure simply by presenting it in the course of a dispute
resolution proceeding; and Congress emphasizes that efforts to thwart
or abuse any confidentiality protection (e.g., by passing a
communication from one party to another through the neutral) will
render the protection inapplicable.  See, “Joint Explanatory Statement
of the Committee of Conference,” appended to the Conference Report
of the Administrative Dispute Resolution Act of 1996 (H.R. Rep. No.
104-841).  142 Cong. Rec. H11108-11 (daily ed., September 25,
1996).

I. Confidentiality
Communications
Exempt under the
Freedom of
Information Act

The Freedom of Information Act (FOIA), 5 U.S.C. §552, requires
federal agencies to make agency records available to the public on
request, and “agency records” are defined as documents or
information created or obtained by an agency.  There are a number of
exemptions to FOIA disclosure, including “records that are
specifically exempted from disclosure by statute….”

In the Administrative Dispute Resolution Act of 1990, Congress had
declared that §574 was not a statute exempting disclosure under
FOIA.  Consequently, concerns arose about the use of ADR processes
to resolve federal agency disputes.  In particular, federal agencies
were concerned they might be required to disclose confidential
agency information as a result of participating in a dispute resolution
proceeding.  Private parties, who enjoy confidentiality protection for
settlement discussions under Rule 408 of the Federal Rules of
Evidence, were also concerned that using ADR to resolve disputes
with the federal government might permit business competitors to
force disclosure of proprietary information that had been revealed in a
dispute resolution proceeding.

Congress responded to these concerns in the 1996 Act by inserting a
new subsection (j) exempting disclosure under FOIA: (j) A dispute
resolution communication which is between a neutral and a party and
which may not be disclosed under this section [§574] shall also be
exempt from disclosure under section 552(b)(3).”  Thus, dispute
resolution communications that qualify for confidentiality protection
under §574, including communications generated by the neutral and
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provided all parties, such as early neutral evaluations and settlement
proposals, are also exempt from disclosure under FOIA.

J. Alternative
Procedures
Possible for
Disclosure by a
Neutral

Under §574(d)(1) and (2), parties in a dispute resolution proceeding
may agree to alternative confidential procedures for disclosures by
the neutral, rather than the §574(a) procedures; but to qualify for
protection under §574(j) (i.e., exemption from FOIA disclosure), the
alternative confidential procedures may not provide less disclosure
than the §574 procedures.

IV. Ethical
Considerations
for ADR
Program
Administrators

From the perspective of the ADR program administrator, ethical
guidelines are not as readily available or clear-cut as they are for
neutrals.  However, when managing an ADR program, federal
employees have a heightened responsibility to ensure that their
actions and those of their neutrals follow ethical standards.  As no
ruling authority has promulgated ethical guidelines for program
administrators, agencies need to develop and then adhere to their own
policies.  Because the heart of ADR ethics is creating and meeting
expectations, the more clearly agencies set out the ethical standards
for their ADR program managers, the less chance expectations will
be misunderstood or unmet.

A. Duties of ADR
Program
Administrators

Ethics for ADR program administrators stem from the various (and
some times competing) duties they owe:

• Duty to the Agency.  Each agency has a mission to fulfill as well
as goals for its ADR program, and the program administrator is
charged with carrying out those objectives.

• Duty to the Program Users.  The program administrator has a
duty to provide a quality service to those who avail themselves of
the program.  The parties’ expectations of the ADR process are
created and then met (or not) by the program administrator.

• Duty to the ADR Program.  The ADR program itself is often in
need of advocacy and protection within the agency, and the
program administrator has an obligation to ensure its viability.
During the life of the program, senior agency officials may not be
supportive or understanding of ADR, or may ask the program
administrator to perform a task contrary to the program’s mission,
(such as revealing personal information about mediation parties
and their positions).  The program administrator’s commitment to
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the ADR program may, at times, seem in conflict with the duty to
the agency.

• Duty to the ADR Profession.  If an agency is offering a service
that purports to be a form of “alternative dispute resolution," then
the program administrator must ensure that both the process and
the neutrals comply with widely recognized standards and
definitions of the specific form of dispute resolution.

B. General Issues
When Developing
Ethical Guidelines

The interplay and practicalities of these duties form the basis of
ethical standards of ADR program administrators.  Agencies should
consider the following general issues facing ADR program
administrators when developing ethical guidelines for their program:

1. Quality Control The program administrator must ensure that the program is providing
a quality dispute resolution service and that the neutrals in the
program adhere to ethical standards of the profession.

• Competence.  The neutrals in the program must meet minimum
requirements of training and experience in ADR, must be
sufficiently briefed on the policies and procedures of the agency,
and must be evaluated by the program administrator to monitor
ongoing capability.

• Conflict of Interest. Whether the program uses external or
internal neutrals, the program manager should assign a mediator
without any real or perceived conflict of interest with regard to a
specific case.

• Professional Standards of Practice.  The program administrator
must ensure that mediators in the program conduct the mediation
session following professional standards of practice, (preserving
impartiality, confidentiality, informed consent, self-determination,
avoiding harm to the parties, and preventing abuse of the
process).

2. Neutrality of the
Program
Administrator

Although the duty to the agency governs the ADR program, the
program administrator must maintain neutrality with regard to parties.
Agency representatives often participate in mediations; however, the
administrator should not take any actions that could be perceived as
biased towards either party to a dispute.  For example, in the
employment arena, the program administrator should be careful not to
create the perception of being either pro-employee or pro-
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management.  The administrator is an advocate of the process-not for
either of the parties.

3. Self-Determination
of the Parties

The extent of the parties' right to self-determination with regard to
participation in ADR depends on the nature of the program.  Some
agency programs are mandated as a first course of action for
claimants, or if a claimant requests ADR, certain agency
representatives may be required to attend.  However, when the
program is offered solely as a dispute resolution option, the program
administrator should not coerce disputants into participating in the
process.  When appropriate, the right to self-determination extends to
the decision of whether to participate in ADR or not, as well as to the
decision to settle.

4. Roster
Management

Whether or not the program uses external or internal mediators, the
program administrator may has an ethical obligation to treat the
neutrals fairly and professionally.  This obligation includes the
manner in which mediators are chosen for the roster, how cases are
assigned, and how mediators are evaluated.  An additional
consideration is whether a program administrator, who is also a
trained mediator, should self-assign cases from the program.  The
agency should develop clear policies with regards to roster issues and
make decisions that are transparent for the benefit of both neutrals
and the users of the program.

5. Protecting Against
Abuse of the
Process

A program administrator should make every effort to prevent
program users from abusing the ADR process.  Persons who refer
cases to mediation and program participants may both access the
program in bad faith, or engage in the mediation process
inappropriately. Screening for abuse can be accomplished during
various phases of the program; during the intake process, while
approving settlement agreements, or as part of an evaluation plan.

6. Protecting
Confidentiality

The extent to which confidentiality is afforded to parties and at what
stage the protection begins, must be determined by the agency and
clearly articulated in the program’s policies.  While performing the
various tasks associated with managing an ADR program, the
administrator faces particular challenges in preserving confidentiality.
Agencies should consider the following issues in developing a
confidentiality policy:

• When does the protection of confidentiality begin?  What
communications will be held confidential by the program
administrator?  If an inquiry is made to the program
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administrator, and a potential party discusses personal
information, should the administrator keep that information
private even if the mediation process does not go forward?  To
what extent should information given to the administrator during
the intake process be kept confidential?  If the program
administrator observes a mediation, is he or she under the same
duty as the mediator not to disclose what is communicated during
the session?  If the administrator conducts post-mediation follow-
ups with program participants, should those conversations be held
confidential?

• To What Extent will Confidentiality be protected?  The
conventional protection of confidentiality under the law is that
communications made to the neutral during a mediation session
cannot be used as evidence in future proceedings, and that the
neutral will not disclose anything said or done during the session.
However, an agency should also consider to what extent its ADR
program will extend confidentiality protection internally to its
participants.  For example, will the program administrator report
to senior management specific information about mediations?
Will details of participation in mediation be included in personnel
files?  Will other agency divisions be informed of issues raised in
mediations?  In workplace ADR programs, are communications
made during a mediation session barred from evidence in future
internal grievance or other agency complaint processes?

      An ADR program administrator interacts with many other
individuals within the agency while managing the program.  The
extent to which the administrator will reveal information about
mediation cases to these individuals should be clearly explained
in the program’s policies, so that all potential participants and
other program stakeholders will have realistic expectations of the
confidentiality protection.  Those individuals include:

• Other Program Staff.  The program administrator may need to
consult other ADR program staff members on specific cases in
order to plan logistics, assign appropriate neutrals, or assess the
appropriateness of mediation.

• Mediators.  The program administrator will most likely need to
reveal specific information learned during the intake process to
the mediator assigned to the case for briefing purposes.
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• Program Evaluators.  Whether the program’s evaluators are
internal agency personnel or external researchers, the program
administrator may need to reveal specific information about cases
and participants for evaluation purposes.

• Upper Management.  If a settlement agreement reached during a
mediation requires the approval of senior management, then the
program administrator may need to reveal certain information
about that case for ratification purposes.

• Human Resources Personnel.  In a workplace ADR program,
human resource personnel may be needed to effectuate certain
mediation cases or settlements.

• External Oversight.  If the agency is subject to external oversight
by other entities such as an inspector general, the General
Accounting Office, or Congress, certain extreme instances may
require the program administrator to reveal information about
cases in the ADR program.

      The role of ADR program administrator does not lend itself to
clearly defined ethical duties and limits.  Once again, agencies
must thoughtfully consider the responsibilities of the program
administrator and attempt to lay out the ethical standards he or she
must adhere to while managing the program.

V. Conclusion While this chapter could not give many clear rules or concrete
guidance on ethical standards in ADR in the federal government,
many of the issues raised will steer agencies in an appropriate
direction.  As long as agencies, program administrators, and federal
neutrals are aware of their ethical duties, and live up to the standards
they set for themselves, the ADR program should continue to make a
healthy contribution to the agency’s mission and the ADR field as a
whole.
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Ethics Checklist

Standards for Neutrals
ü Competency - A neutral should have the necessary training and experience in ADR.

ü Impartiality - A neutral should be impartial to all parties.

ü Confidentiality - While each agency sets its own rules for confidentiality, the neutral should not
disclose any matter a party expects to be confidential unless it is agreed upon by all parties or
required by law.

ü Informed Consent - The neutral should make every effort to ensure the parties are competent,
fully understand and are freely choosing all agreements.

ü Self-Determination - A neutral should be a decisionmaker, but should provide process
information, raise issues and assist parties in exploring options.

ü No Counseling or Legal Advice - A neutral should not provide professional judgment or
counseling to the parties

ü Avoid Escalation - A neutral should make every effort not to worsen the situation or cause harm
to any party as a result of the ADR session.

ü Prevent Process Abuse - A neutral should prevent parties from abusing the ADR process by
lying, “fishing” for information or stalling to buy time.

ü Conflict of Interest - A neutral should disclose all reasonably known actual and potential
conflicts of interest.  A neutral should also avoid any appearance of conflict of interest prior,
during and after the mediation.

Ethical Considerations for Program Administration
ü Duties:

• to the agency
• to the program users
• to the ADR process
• to the profession

ü Quality Control
• Competence
• Conflict of Interest
• Professional Standards of Conduct
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ü Neutrality of the Program Administrator

ü Self Determination of the Parties

ü Roster Management

ü Protecting Against Abuse of the Process

ü Protecting Confidentiality
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Evaluating ADR Programs 1

I. Introduction For the past ten years the practice of ADR, the creation of ADR
programs, and the discipline of ADR evaluation have been
developing in tandem.  We have learned that organizations best
design and develop ADR programs by knowing an organization’s
conflict resolution culture, we see that evaluation can and should be a
reflective feedback mechanism for ADR program development, and
that evaluation belongs at the beginning of ADR program design.
While evaluation is ideally present at the beginning of ADR program
development, we recognize that there are many ADR programs
already up and running that do not have evaluation components.  This
chapter will address ADR programs at any stage along the way of
program development.

II. Planning and
Designing the
Evaluation

Traditional ADR program evaluation is a way to determine whether
an ADR program is meeting its goals and objectives2.  Evaluation
data are useful in finding out what works and what does not work and
may be a critical factor in decisions to modify or expand a program.

When planning and designing a federal ADR program evaluation, it
is important to understand what components of the program are
essential to comply with federal statutes and initiatives.  To the extent
that an ADR program maintains compliance with federal ADR
requirements, it fulfills a necessary and useful function for your
organization or agency.  A good design will build upon an existing
program structure and will establish an evaluation methodology for
each program “core” area, core areas being defined by statute or
initiative.  Overall program effectiveness can then be determined by
combining data from all function areas, with consideration being
given to intangible benefits and consumer satisfaction.

                                                                
1 This chapter was written by Lee Scharf, ADR Specialist at the Environmental Protection Agency and draws

from the work of Cathy Costantino and Christine Sickles-Merchant as well as that of the Administrative Conference of
the United States.  See Resources for cites.

2Other types of evaluation include utilization-based, outcome-based, theory-driven, goal-free evaluation,
participatory, collaborative evaluation, empowerment evaluation, naturalistic evaluation, and expert assessment
evaluation.
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Evaluation is an art as well as a science, even, perhaps, a state of
mind.  It is almost never a linear process.  Decisions made early in the
evaluation planning and design process will almost certainly need to
be reconsidered and modified as your ADR program grows and
develops.  In addition, traditional cost/benefit analysis does not
capture many of the benefits derived from ADR service programs
because these benefits are often intangible and not easily quantifiable.
With all of this in mind, evaluators need to strive for a workable
balance between the need for defensible results and practical
limitations.

Key questions to ask when planning and designing an ADR program
evaluation are:

• What are your goals and objectives for your ADR program
evaluation?

• How will you pay for your ADR evaluation?

• Who will evaluate your ADR program?

• Who is your audience for this evaluation?

• What is your evaluation design strategy?

• What are your measures of success?

A. What Are Your
Goals and
Objectives For
Your ADR
Program
Evaluation?

The goals and objectives of an evaluation should link closely with the
goals and objectives of the ADR program being evaluated, should
reflect the needs and interests of those requesting the evaluation, and
should be sensitive to the needs and interests of the expected
audiences for the results.  Ideally, the ADR program’s goals and
objectives will have been established early on.  Sometimes, however,
these goals may not have been clearly articulated, may not be
measurable as stated, or may have changed.  Evaluators may need to
ask program managers and other stakeholders to provide input (and
hopefully arrive at a consensus) on the program’s goals, while
addressing questions such as, how well is the program working,
should changes be made, should the program be continued or
expanded, and how well is the ADR program working in a particular
federal context?
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B. How Will You Pay
For Your ADR
Evaluation?

The cost of conducting an ADR program evaluation depends upon a
number of factors, such as the number and complexity of success
measures, the type of ADR program selected, the level of statistical
significance required of the results, the availability of acceptable data,
and who is selected to carry out the evaluation.  Costs can be
controlled, however, by careful planning, appropriate adjustments in
the design phase, and a creative use of outside evaluators, from
universities, for example.

C. Who Will Evaluate
Your ADR
Program?

When selecting an evaluator, or a team of evaluators, a number of
qualifications should be considered.  Objectivity (i.e. no stake in the
outcome) is essential for your results to be seen as credible.  An
evaluator should have sufficient knowledge of the ADR process as
well as program expertise to design the evaluation, perform the data
collection process and data analysis as well as present your results to
your audience if you chose to have the evaluator present your results.
Such expertise may be found inside some agency policy and program
evaluation offices, at the U. S. General Accounting Office, or at
various outside evaluation consulting firms and university
departments specializing in social science research.  Some
understanding of the organization or the context in which the program
operates can be helpful to the evaluator, as are good interpersonal and
management skills.

Evaluations can be conducted by people outside the agency, within
the agency but outside the program being evaluated, or by people
involved with the ADR program.  There are advantages and
disadvantages to each option.  An outside evaluator has the potential
for the greatest impartiality, lending credibility and validity to your
results.  In addition, depending upon the expertise available in a
particular agency, an outside evaluator may have more technical
knowledge and experience.  Outside evaluation may be relatively
expensive, however, depending upon the affiliation of the evaluators
(e.g. colleges or universities, other non-profit groups, or private
sector entities such as management consulting or social science
research firms).  If the agency has evaluation capacity inside the
organization where the ADR program is being implemented, the
requisite neutrality may be available at a potentially lower cost.  An
inside evaluator involved in ADR program implementation or design
may be the least expensive, and offer the best understanding of
program context, but it also carries with it potential perceptions of a
lack of impartiality.  One way to avoid some of the disadvantages of
each of these approaches is to use a team of people, representing
internal and external groups.
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Regardless of who does the evaluation (outside or inside), it is useful
to have someone in the ADR program who can serve as a liaison with
the evaluator to ensure access to the necessary information.  The
liaison might be the person responsible for planning the evaluation.

D. Who Is Your
Audience For This
Evaluation?

There are usually a variety of people who have an interest in the
results of a program evaluation.  These audiences may be interested in
different issues and seek different types of information.  Potential
audiences should be identified as early as possible, and kept in mind
while planning the evaluation, so that their questions will be
addressed.

Possible audiences for an ADR program evaluation include ADR
program officials, other agency officials, program users, members of
Congress, the general public, and others. Agency program officials
may be interested in finding out how the ADR program is working,
and how it might be improved.  Their interests might focus, for
example, on the program's impact on case inventory (backlogs), the
effects of ADR use on long-term relationships among disputants, or
how well information about the program is being disseminated.
Program officials involved in the day-to-day operation may have
different interests than those at higher levels.

Other agency officials such as budget officers, staff within offices of
General Counsel and Inspector General, or managers from other
programs may also have an interest in evaluation results.  Budget
officials may be interested in whether cost savings have been
achieved through implementation of the program.  The Inspector
General may be interested in the nature of the settlements and
whether ADR use promotes long-term compliance.  General Counsels
may care about how long it takes to resolve cases or the nature of
outcomes; other managers may want to know how effectively the
program was implemented.

Members of Congress and their staffs may be interested in how ADR
use affects budgets and how related laws, such as the Administrative
Dispute Resolution Act, are being implemented.  Members of the
public may be interested in how efficiently the agency is resolving its
disputes, and how satisfied participants are with ADR processes.
Disputants may be interested in finding out how typical their
experience was compared to other users.  Officials in other federal
agencies may find evaluation results helpful as they plan or modify
their own ADR programs.  There may be other audiences whose
interests or desire for information should be considered.
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Although terminology differs, evaluations are commonly
characterized as either: (1) program  effectiveness (also known as
impact, outcome, or summative) evaluations, which focus on whether
a program is meeting its goals and/or having the desired impact; or
(2) program design and administration (also known as process or
formative) evaluations, which examine how a program is operating.
Program effectiveness evaluations may be useful in determining
whether a program should be continued or expanded; program
design/administration evaluations often focus on how a continuing
program can be improved.

Remember that decisions on the future of programs (or even how
they could be improved) are usually not made solely on the basis of
program evaluation results.  Agency priorities, other institutional
concerns, budget limitations, and other factors will also affect
program decisions.

While it is not possible to satisfy every audience by answering all
potential questions, it is useful to figure out what the possible
questions are and then focus the evaluation on the most important
ones.  Talking to members of the various potential audiences can help
identify the issues they are interested in, and may help develop
consensus about which issues to address.  Such discussions also
improve the likelihood that evaluation results will be a useful and
meaningful part of future decision making processes.

E. What Is Your
Evaluation Design
Strategy?

ADR program design is based on an understanding that certain
components of a program are essential to comply with federal statutes
and initiatives.  Program effectiveness evaluations are conducted to
answer fundamental questions about a program’s utility, e.g., does the
program provide a necessary or useful function, is the program
accomplishing its goals, and is the program being administered
effectively.  A comprehensive evaluation system measures tangible
and intangible benefits, including customer satisfaction, using both
quantitative and qualitative data.  To be a useful and effective
management and planning tool, an evaluation system must do more
than provide comparison data.  It also must provide a flexible process
for reevaluating the goals of the program, modifying the evaluation
methodology, and implementing necessary changes.
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Development of an evaluation design might include the following
steps:

1. Identification and
Clarification of
ADR Program
Goals

Clear goals and objectives mean that useful conclusions can be drawn
from the data collected.

2. Development of an
Appropriate
Evaluation
Methodology

It is necessary to determine what is to be measured and how, what the
sources of the data are, and how the data will be collected.  To do this
most effectively, core functional areas of ADR program practice need
to be identified, as do quantitative and qualitative sources of data.

3. Development of an
Analysis plan and
Research
Methodologies

Traditionally-based experimental designs (time-cost benefit analysis)
provide statistically reliable results.  Program analysis, while
producing quantifiable results, must go beyond a bare assessment of
program outcomes to explain the outcomes and to offer suggestions
for program improvement.

4. Collection Data
Mechanisms

Status reports, case studies, time series collections, agency databases,
logs, surveys, and evaluation forms are all sources of information, as
are personal interviews.

F. What Are Your
Measures of
Success?

1. Program
Effectiveness
(Impact)

Program effectiveness measures are aimed at assessing the impact of
the program on users/participants, overall mission accomplishment,
etc.

The indicators of program effectiveness can be further divided into
three categories: efficiency, effectiveness, and customer satisfaction.

• Efficiency

♦ Cost to the Government of using alternative dispute resolution
vs. traditional dispute resolution processes:
Is the use of ADR more or less costly than the use of
traditional means of dispute resolution? (Cost may be
measured in staff time, dollars, or other quantifiable factors.)

♦ Cost to disputants of using alternative dispute resolution vs.
traditional dispute resolution processes:
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Is the use of ADR more or less costly than the use of
traditional means of dispute resolution?  (Cost may be
measured in terms of staff time, dollars, or other quantifiable
factors.)

♦ Time required to resolve disputes using alternative dispute
resolution vs. traditional means of dispute resolution:
Are disputes resolved more or less quickly using ADR,
compared to traditional means of dispute resolution?  Such
factors as administrative case processing, participant
preparation, dispute resolution activity timeframes, and/or
days to resolution may be considered.

• Effectiveness

♦ Dispute Outcomes
Number of settlements achieved through the use of mediation
vs. traditional dispute resolution processes:
Does the use of alternative dispute resolution result in a
greater or a fewer number of settlements?

Number of cases going beyond mediation steps:
Does the use of alternative dispute resolution result in a
greater/fewer number of investigations, further litigation
activities, etc.?

Nature of outcomes:
What impact does the use of alternative dispute resolution
have on the nature of outcomes, e.g. do settlement agreements
“look different”?  Do settlement agreements reflect more
“creative” solutions?  Do outcomes vary according to the
type of alternative dispute resolution process used?

Correlations for cases selected for alternative dispute
resolution, between dispute outcomes and such factors as
complexity or number of issues, or number of parties:
Is there any correlation, where ADR is used, between the
complexity and/or number of parties/issues in a case and the
outcome of the case?

♦ Durability of Outcomes
Rate of compliance with settlement agreements:
Does the use of alternative dispute resolution result in greater
or lesser levels of compliance with settlement agreements?



Evaluating ADR Programs

Federal ADR Program Manager's Resource Manual
- 8 -

Rate of dispute recurrence:
Does the use of alternative dispute resolution result in greater
or lesser levels of dispute recurrence, i.e. recurrence of
disputes among the same parties?

♦ Impact on Dispute Environment
Size of case inventory:
Does the use of alternative dispute resolution result in an
increase/decrease in case inventory?

Types of disputes:
Does the use of alternative dispute resolution have an impact
on the types of disputes that arise?

Negative impacts:
Does the use of alternative dispute resolution have any
negative consequences, e.g. an inability to diagnose and
correct systemic problem/issues?

Timing of dispute resolution:
Does the use of alternative dispute resolution affect the stage
at which disputes are resolved?

Level at which disputes are resolved:
Does the use of alternative dispute resolution have any impact
on where and by whom disputes are resolved?

Management perceptions:
What are the quantitative and qualitative effects of using
alternative dispute resolution on management, e.g. how does
the use of ADR impact upon allocation and use of
management time and resources?  Does the use of ADR ease
the job of managing?

Public perceptions:
Is the public satisfied with alternative dispute resolution
outcomes?  Is there any perceived impact of use of ADR on
effectiveness of the underlying program? “Public” may be
defined differently, depending on the particular
program/setting involved.
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• Customer Satisfaction

♦ Participants’ Satisfaction with Process

Participants’ perceptions of fairness:
What are participant perceptions of access to alternative
dispute resolution, procedural fairness, fair treatment of
parties by neutrals, etc.?

Participants’ perceptions of appropriateness:
What are participant perceptions of appropriateness of
matching decisions (i.e. matching of particular process to
particular kinds of disputes or specific cases)?

Participants’ perceptions of usefulness:
What are participant perceptions of the usefulness
of alternative dispute resolution in the generation of
settlement options, the quantity and reliability of information
exchanged, etc.?

Participants’ perceptions of control over their own decisions:
Do participants feel a greater or lesser degree of control over
dispute resolution process and outcome through the use of
alternative dispute resolution?  Is greater control desirable?

♦ Impact on Relationships Between Parties

Nature of relationships among the parties:
Does the use of alternative dispute resolution improve or
otherwise change the parties’ perceptions of one another?  Is
there a decrease or increase in the level of conflict between
the parties?  Are the parties more or less likely to devise ways
of dealing with future disputes? Are the parties able to
communicate more directly or effectively at the conclusion of
the ADR process and/or when new problems arise?

♦ Participants’ Satisfaction with Outcomes
Participants’ satisfaction with outcomes:
Are participants satisfied or unsatisfied with the outcomes of
cases in which alternative dispute resolution has been used?

Participants’ willingness to use alternative dispute resolution
in the future:
Would participants elect to use alternative dispute resolution
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in future disputes?

2. Program Design
and Administration
(Structure and
Process)

How a program is implemented will have an impact on how effective
a program is in meeting its overall goals.  Program design and
administration measures are used to examine this relationship and to
determine how a program can be improved.

The indicators of program design and administration are further
divided into three categories: program organization, service delivery,
and program quality.

• Program Organization

♦ Program structure and process:
Are program structure and process consistent with underlying
laws, regulations, executive orders, and/or agency guidance?
Do program structure and process adequately reflect program
design?  Are program structure and process adequate to
permit appropriate access to and use of the program?

♦ Directives, guides, and standards:
Do program directives, guides, and standards provide
staff/users with sufficient information to appropriately
administer/use the program?

♦ Delineation of responsibilities:
Does the delineation of staff/user responsibilities reflect
program design?  Is the delineation of responsibilities such
that it fosters smooth and effective program operation?

♦ Sufficiency of staff (number/type):
Is the number/type of program staff consistent with program
design and operational needs?

♦ Coordination/working relationships:
Is needed coordination with other relevant internal and
external individuals and organizations taking place?  Have
effective working relationships been established to carry out
program objectives?

• Service Delivery

♦ Access and Procedure
Participant access to alternative dispute resolution:
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Are potential participants made aware of the program?  Is the
program made available to those interested in using ADR?

Relationship between participant perceptions of access and
usage of alternative dispute resolution:
What impact do participants’ perceptions about the
availability of the program have on the levels of program
usage?

Participant understanding of procedural requirements:
Do program users understand how the program works?  Did
they feel comfortable with the process in advance?

Relationship between procedural understanding and rates of
usage:
Is there any relationship between the level of participant
understanding and the degree of program use, e.g. is a lack of
participant understanding serving as a disincentive to using
the program?

♦ Case Selection Criteria
Participants’ perceptions of fairness, appropriateness:
Do participants feel that appropriate types of cases are being
handled in the program?  Do participants or non-participants
feel that the criteria for which cases are eligible for
alternative dispute resolution are fair?  Are cases being sent
to the program at the appropriate dispute stages?

Relationship between dispute outcomes and categories of
cases:
Is there a correlation between the nature (size, types of
disputants, and/or stage of the dispute) of cases and the
outcome of the dispute?  Are certain types of cases more likely
to be resolved through alternative dispute resolution than
other types?

• Program Quality

♦ Training
Participants’ perceptions of the appropriateness of staff and
user training:
Do participants feel that they were provided with sufficient
initial information and/or training on how to use the
program?  Do they feel that program staff had sufficient
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training and/or knowledge to appropriately conduct the
program?

Relationship between training variable and dispute outcomes:
Is there a relationship between the type/amount of training
(for participant and/or staff) and dispute outcomes?

♦ Neutrals
Participants’ views of the selection process:
Are participants satisfied with the manner in which neutrals
were selected and assigned to cases?  Were they involved in
the selection decision?  If not, did they feel they should be?

Relationship between participants’ views of the selection
process, perceptions of neutral competence and objectivity,
and dispute outcomes:
Is there any relationship between participant views about the
neutrals selection process and dispute outcomes?  How do
these views affect participants’ assessment of the competence
and neutrality of neutrals?

Participants’ perceptions of competence (including
appropriateness of skill levels/training):
Do participants feel that neutrals were sufficiently competent
or trained?  Do participants feel that more or less training
was needed?

Participants’ perceptions of neutrality/objectivity:
Do participants feel that neutrals were sufficiently objective?
Do participants feel that neutrals were fair in their handling
of the dispute?

G. Other Specific
Program Features

Every dispute resolution program is unique.  Those requesting and/or
conducting an evaluation may want to consider examining other
aspects of the program.  These unique features may relate to the
design of a program, who was and continues to be involved in
program design and administration, etc.  Each is likely to have at least
some impact on service delivery and the quality of the program, and
should be considered for inclusion in either a comprehensive or
selected evaluation of the program, as appropriate.
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III. Presentation,
Dissemination,
and Use of
Results

Results should be communicated in ways that will allow meaningful
decisionmaking by program administrators and decisionmakers.
It is easier to make decisions about the best way to present and
disseminate results if the people who will use the results (the
audience) have been consulted during the initial and subsequent
evaluation processes.  Such consultation can avoid costly or
embarrassing errors; e.g., omission of a key area for analysis, and can
ensure the report meets the needs of those who will be using it.

A. What Is the Best
Method For
Communicating
Your Findings?

There are a variety of ways that evaluators can communicate results
to potential audiences.  Evaluators or program staff may provide
briefings, hold meetings with users, and/or prepare a written report.

Briefings and presentations allow evaluators or program staff to
convey important evaluation information quickly and selectively.  In
selecting material to be presented, care should be taken to avoid bias
or presentation of material out of context.  Some discussion of
methodology is important, as are appropriate cautions about the limits
and appropriate use of evaluation data.  Providing for interaction with
or feedback from the audience may allow issues and potential
problems to be identified.

Written reports typically take a great deal of time to prepare, but
allow evaluators to provide considerably more detail on both
methodology and results.  Legislation or executive decisions often
require a final, written report.  If it is important to ensure that there is
one “official” source of information on evaluation methodology and
results, a formal, written report may be an important and/or required
format in addition to briefings and presentations by evaluators or
staff.

B. What Kind of
Information Needs
to Be
Communicated?

Although the potential audiences, program content, and evaluation
objectives will vary for each ADR program evaluation, it is generally
helpful to include the following kinds of information in a report or
other type of presentation:

• description of the ADR program and how it operates;

• goals and objectives of the evaluation;

• description of the evaluator’s methodology;
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• presentation of evaluation findings;

• discussion of program strengths and weaknesses;

• implications for program administration (e.g., training, budget,
staff.); and

• recommendations as appropriate.

Presentation style is entirely a matter of what works for whom.  It is
always important, however, to make sure that evaluation data are
presented accurately and completely, to prevent charges of
misrepresentation or overreaching, and to avoid misuse of results.

C. How Can You
Enhance the
Effectiveness of
Your Presentation?

Variations in presentation format and style aside, we offer the
following suggestions for making the presentation of evaluation
results as effective as possible.

• Involve potential users as early as possible in determining
presentation format and style:
Evaluation data should be organized and communicated in a way
that is useful for potential audiences and users.

• Tailor presentation method, format, and style to audience needs:
Select the method of presentation (e.g., oral briefing, written
report), format, and style of presentation (e.g., formal vs.
informal, briefing vs. discussion) based on who your audience is
and what their needs are.  There may be multiple audiences with
multiple needs.  Be flexible and willing to adapt material as
appropriate.

• Be clear and accurate:
Evaluation information must be presented clearly and accurately.
Always keep the audience in mind as you prepare to describe
your ADR program and present evaluation data.  Avoid any gaps
in describing the program or presenting the results.  A clear and
accurate portrayal of the program and evaluation results will
allow the audience to draw appropriate conclusions about
program effectiveness and any need for change.

• Be honest and direct:
Sharing evaluation findings with potential users and involving
them in key decisions concerning presentation format and style
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does not mean publishing only those findings that reflect well on
the program or those affiliated with it.  Evaluators must present
the story objectively; too heavy an emphasis on the positive may
cast doubt on the integrity of the results as well as the integrity of
the evaluators.  Data that suggest weaknesses in program design
or administration or that reveal failure to accomplish program
goals or objectives should be reported and can be used as a basis
for suggesting appropriate changes.  Honest analysis and
thoughtful consideration of the information will enhance both the
credibility and usefulness of the results.

• Keep the body of the report or the bulk of the presentation simple:
Reduce complex data to understandable form, use graphic
illustrations where appropriate.  Evaluation results must be
presented so that the most essential data are available,
understandable, and useful.  Too complex a format or over-
reliance on narrative may detract from evaluation results and
analysis. Organize the presentation or report for multiple uses.
Use headings and subheadings to help the audience identify
useful information quickly.  Limit the use of technical jargon.
Prevent misinterpretation or misuse by considering how the data
will look if lifted from the context of the presentation or report.
Use simple graphics to illustrate results and call attention to key
findings.  Use footnotes and make technical data available in
handouts or appendices so that the body of the presentation or
report is as uncomplicated as possible.

• Provide an executive summary or abstract:
Evaluators should provide an overview.  The “quick take" should
be supplemented by more detailed discussion later in the report.

• Make survey instruments and other data collection tools available:
Materials can be made available as handouts, at an oral
presentation or face-to-face meeting, or as appendices to a
written report.  The availability of such material enhances both
understanding and credibility.  It also allows other ADR program
evaluators to learn from the experiences of their peers.

• Note limitations on the interpretation and use of evaluation data,
where appropriate:
Limitations on the interpretation of the data, such as those that
might relate to the ability to study results, should be
communicated to the audience.  Evaluators need to exercise
caution in expressing their own views and conclusions.  Where
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conclusions are not an objective reflection of the data, they need
to be labeled appropriately; i.e., as the views of the evaluators
and not necessarily of officials responsible for the program.

• Expect the need for follow-up; be flexible and responsive:
Have extra copies of reports and presentation handouts available.
Keep materials accessible.  Provide addresses and telephone
numbers for follow-up discussion or questions.  Be available for
consultation. Stay abreast of how results are being used; provide
clarification or added direction in the case of misinterpretation or
misuse.  Prepare additional materials as needed.  Tailor
subsequent releases to customer needs.

D. Who Is Responsible
for Making
Decisions
Regarding the
Dissemination of
Evaluation Results?

It is important to think about dissemination of the results at two
points: early in the planning process, and again as results become
available.  Decisions about dissemination may be made solely by the
evaluator, solely by program officials or other entity that has
requested the evaluation, or, more typically, cooperatively.  Such
decisions may be circumscribed by contract or agreement, or may be
discussed and resolved informally by evaluators and decisionmakers.

E. When Should
Evaluation Results
be Made Available?

Decisionmakers need to consider the implications of releasing
evaluation results at different times.  For example, if you want
publicity for the results, select slower news days.  The timing of data
release may be defined by contract or agreement, or may otherwise be
discussed and resolved by evaluators and decisionmakers.  Releasing
preliminary data before all data are collected or analyzed may be
risky.

F. How Widely Will
Evaluation Results
be Disseminated?

Evaluation results may be disseminated widely or narrowly.  Cost,
convenience, and level of interest are likely to play a role.  It is rare
that either the evaluator or program officials will have complete
control over dissemination of the results.

G. How Will
Evaluation Results
be Disclosed
Initially?

Evaluation results can be initially disclosed in different ways, with
more or less fanfare.  They may be made available to the selected
audiences by memorandum, by press release, by press conference,
etc.  Typically, such decisions will be made at the executive level, by
those who have the authority to make the disclosure.
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Evaluation Checklist

ü Is your ADR program ongoing or in the formative stage?

ü What are your goals and objectives for your ADR program evaluation?

ü How will you pay for your ADR program evaluation?

ü Who will do the evaluation?

ü Who is your audience?

ü What is your evaluation design strategy?

ü What are your measures of success?

ü What do you need to know about your program effectiveness (impact)?

ü What do you need to know about your program structure and administration?

ü How and when will you disseminate your evaluation results?
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Glossary of Terms &
Techniques

Alternative Dispute
Resolution (ADR)

Any procedure involving a neutral that is used as an alternative to trial
to resolve one or more issues in controversy.  It includes but is not
limited to the following ADR techniques: mediation, early neutral
case evaluation, mini-trial, summary bench trial, summary jury trial,
and arbitration.

Arbitration The most traditional form of private dispute resolution. A process
where one or more arbitrators issue a judgment (binding or non-
binding) on the merits after an expedited adversarial hearing.  The
formality varies and may involve presentation of documents and
witnesses or simply a summary by counsel.  A decision is rendered
that addresses liability and damages, if necessary.  It can take any of
the following forms: binding, non-binding, "baseball" or "final-offer",
"bounded" or "high-low", incentive.

Baseball Arbitration In this process, used increasingly in commercial disputes, each party
submits a proposed monetary award to the arbitrator.  At the
conclusion of the hearing, the arbitrator chooses one award without
modification.  This approach imposes limits on the arbitrator's
discretion and gives each party an incentive to offer a reasonable
proposal, in the hope that it will be accepted by the decision-maker.  A
related variation, referred to as "night baseball" arbitration, requires
the arbitrator to make a decision without the benefit of the parties'
proposals and then to make the award to the party whose proposal is
closest to that of the arbitrator.

Binding Arbitration A private adversarial process in which the disputing parties choose a
neutral person or a panel of three neutrals to hear their dispute and to
render a final and binding decision or award.  The process is less
formal than litigation; the parties can craft their own procedures and
determine if any formal rules of evidence will apply.  Unless there has
been fraud or some other defect in the arbitration procedure, binding
arbitration awards typically are enforceable by courts and not subject
to appellate review. In order for the government to use binding
arbitration, it must follow special procedures set forth in the
Administrative Dispute Resolution Act, 5 U.S.C. '' 571-584.
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Bounded Arbitration The parties agree privately without informing the arbitrator that the
arbitrator's final award will be adjusted to a bounded range.  Example:
P wants $200,000.  D is willing to pay $70,000.  Their high-low
agreement would provide that if the award is below $70,000, D will
pay at least $70,000; if the award exceeds $200,000, the payment will
be reduced to $200,000.  If the award is within the range, the parties
are bound by the figure in the award.

Co-Med-Arb Addresses a problem that may occur in med-arb, in which a party may
not believe that the arbitrator will be able to discount unfavorable
information learned in mediation when making the arbitration
decision.  In co-med-arb two different people perform the roles of
mediator and arbitrator.  Jointly, they preside over an information
exchange between the parties, after which the mediator works with the
parties in the absence of the arbitrator.   If mediation fails to achieve a
settlement, the case (or any unresolved issues) can be submitted to the
arbitrator for a binding decision.

Conciliation Conciliation involves building a positive relationship between parties
to a dispute.  Often used interchangeably with mediation, as a method
of dispute settlement whereby parties clarify issues and narrow
differences through the aid of a neutral facilitator.  A conciliator may
assist parties by helping to establish communication, clarifying
misperceptions, dealing with strong emotions, and building the trust
necessary for cooperative problem-solving.  Some of the techniques
used by conciliators include providing for a neutral meeting place,
carrying initial messages between/among the parties, reality testing
regarding perceptions or misperceptions, and affirming the parties'
abilities to work together.  Since a general objective of conciliation is
often to promote openness by the parties, this method allows parties to
begin dialogues, get to know each other better, build positive
perceptions, and enhance trust.

Confidential Listener The parties submit their confidential settlement positions to a third-
party neutral, who without relaying one side's confidential offer to the
other, informs them whether their positions are within a negotiable
range.  The parties may agree that if the proposed settlement figures
overlap, with the plaintiff citing a lower figure, they will settle at a
level that splits the difference.  If the proposed figures are within a
specified range of each other (for example 10 percent), the parties may
direct the neutral to so inform them and help them negotiate to narrow
the gap.  And if the submitted numbers are not within the set range, the
parties might repeat the process.
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Consensus Building or
Census Process

A procedure used in ADR processes such as negotiation, facilitation,
or mediation. By bringing all affected parties (the stakeholders) into
the process as early as possible, the consensus-building procedure has
been effective in resolving major multiparty, multi-agency, multi-
government problems.   The mediators in this form may take a
proactive role in defining the stakeholders; getting stakeholders to
agree to the mediation effort; guiding the process; and upon reaching
resolution, administering the process of documentation by getting the
final approval and signatures from authorized decisionmakers.

Convening Helps to identify issues in controversy and the affected interests.  The
convener, usually a neutral party, generally determines whether direct
negotiations among the parties would be a suitable means to resolve
the issues; educates the parties about the dispute resolution process;
and brings the parties together to determine negotiating ground rules.

Cooperative Problem-
Solving

This informal process usually does not use the services of a third party
and typically takes place when the concerned parties agree to resolve a
question or issue of mutual concern.  It is a positive effort by the
parties to collaborate rather than compete to resolve a dispute.
Cooperative problem-solving may be the procedure of first resort
when the parties recognize that a problem or dispute exists and that
they may be affected negatively if the matter is not resolved.  It is most
commonly used when a conflict is not highly polarized and prior to the
parties forming "hard line" positions.  This method is a key element of
labor-management cooperation programs.

Court-Annexed
Arbitration

An adjudicatory dispute-resolution process in which one or more
arbitrators issue a non-binding judgment on the merits, after an
expedited, adversarial hearing.  The arbitrator's decision addresses
only the disputed legal issues and applies legal standards.  Either party
may reject the non-binding ruling and proceed to trial.

Court-Annexed Mediation In mediation, a neutral third party the mediator facilitates negotiations
among the parties to help them settle.  The mediation session is
confidential and informal.  Disputants clarify their understandings of
underlying interests and concerns, probe the strengths and weaknesses
of legal positions, explore the consequences of not settling, and
generate settlement options.  The mediator, who may meet jointly or
separately with the parties, serves solely as a facilitator and does not
issue a decision or make findings of fact.

Dispute Panels Use one or more neutral or impartial individuals who are available to
the parties as a means to clarify misperceptions, fill in information



Glossary of Terms

Federal ADR Program Manager's Resource Manual
- 6 -

gaps, or resolve differences over data or facts.  The panel reviews
conflicting data or facts and suggests ways for the parties to reconcile
their differences.  These recommendations may be procedural in nature
or they may involve specific substantive recommendations, depending
on the authority of the panel and the needs or desires of the parties.
Information analyses and suggestions made by the panel may be used
by the parties in other processes such as negotiations.  This method is
generally an informal process and the parties have considerable
latitude about how the panel is used.  It is particularly useful in those
organizations where the panel is non-threatening and has established a
reputation for helping parties work through and resolve their own
disputes short of using some formal dispute resolution process.

Early Neutral Case A conference where the parties and their counsel present the factual
and legal bases of their case and receive a non-binding assessment by
an experienced neutral with subject-matter expertise and/or with
significant trial experience in the jurisdiction. This assessment can
form the basis for settlement discussions facilitated by the evaluator if
the parties so choose.  Early neutral evaluation is appropriate when the
dispute involves technical or factual issues that lend themselves to
expert evaluation.  It is also used when the parties disagree
significantly about the value of their cases and when the top decision
makers of one or more of the parties could be better informed about
the real strengths and weaknesses of their cases. Finally, it is used
when the parties are seeking an alternative to the expensive and time-
consuming process of following discovery procedures.

Facilitation Involves the use of techniques to improve the flow of information in a
meeting between parties to a dispute.  The techniques may also be
applied to decision-making meetings where a specific outcome is
desired (e.g., resolution of a conflict or dispute).  The term "facilitator"
is often used interchangeably with the term "mediator," but a
facilitator does not typically become as involved in the substantive
issues as does a mediator.  The facilitator focuses more on the process
involved in resolving a matter.  The facilitator generally works with all
of the meeting's participants at once and provides procedural directions
as to how the group can move efficiently through the problem-solving
steps of the meeting and arrive at the jointly agreed upon goal.  The
facilitator may be a member of one of the parties to the dispute or may
be an external consultant. Facilitators focus on procedural assistance
and remain impartial to the topics or issues under discussion.  The
method of facilitating is most appropriate when:
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(1) the intensity of the parties' emotions about the issues in
dispute are low to moderate;

(2) the parties or issues are not extremely polarized;
(3) the parties have enough trust in each other that they can work

together to develop a mutually acceptable solution; or
(4) the parties are in a common predicament and they need or will

benefit from a jointly-acceptable outcome.

Fact-Finding An investigation of a dispute by an impartial third person who
examines the issues and facts in the case, and may issue a report and
recommended settlement. A process by which the facts relevant to a
controversy are determined.  Fact-finding is a component of other
ADR procedures, and may take a number of forms.

In neutral fact-finding, the parties appoint a neutral third party to
perform the function, and typically determine in advance whether the
results of the fact-finding will be conclusive or advisory only.

With expert fact-finding, the parties privately employ neutrals to
render expert opinions that are conclusive or nonbinding on technical,
scientific or legal questions.  In the latter, a former judge is often
employed.

Federal Rules of Evidence 706 gives courts the option of appointing
neutral expert fact-finders. And while the procedure was rarely used in
the past, courts increasingly find it an effective approach in cases that
require special technical expertise, such as disputes over high-
technology questions.  The neutral expert can be called as a witness
subject to cross-examination.

In joint fact-finding, the parties designate representatives to work
together to develop responses to factual questions.

Final Offer Arbitration See Baseball Arbitration.

Hearings In the ADR sense, formal dispute resolution forums in which a
"hearings" officer is designated by appropriate administrative authority
such as a city ordinance or Federal statute.  This differs from the
formal hearings before an administrator or administrative law judge in
formal administrative adjudication forums.

High-Low See Bounded Arbitration.
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Incentive Arbitration In non-binding arbitration, the parties agree to a penalty if one of them
rejects the arbitrator's decision, resorts to litigation, and fails to
improve his position by some specified percentage or formula.
Penalties may include payment of attorneys' fees incurred in the
litigation.

Interest-Based Problem-
Solving

A technique that creates effective solutions while improving the
relationship between the parties. The process separates the person from
the problem, explores all interests to define issues clearly, brainstorms
possibilities and opportunities, and uses some mutually agreed upon
standard to reach a solution. Trust in the process is a common theme in
successful interest-based problem-solving.  Interest-based problem-
solving is often used in collective bargaining between labor and
management in place of traditional, position-based bargaining.
However, as a technique, it can be effectively applied in many
contexts where two or more parties are seeking to reach agreement.

Judge-Hosted Settlement
Conferences

The most common form of ADR used in federal and state courts is the
settlement conference presided over by a judge or magistrate judge.
The settlement judge articulates judgements about the merits of the
case and facilitates the trading of settlement offers.  Some settlement
judges and magistrate judges also use mediation techniques in the
settlement conference to improve communication among the parties,
probe barriers to settlement, and assist in formulating resolutions.

Last-Offer Arbitration
(Baseball)

Parties negotiate to the point of impasse, then respectively submit a
final offer to the arbitrator whose sole responsibility is to select one or
the other.

Mediation The intervention into a dispute or negotiation of an acceptable,
impartial and neutral third party who has no decision-making
authority. The objective of this intervention is to assist the parties in
voluntarily reaching an acceptable resolution of issues in dispute.
Mediation is useful in highly-polarized disputes where the parties have
either been unable to initiate a productive dialogue, or where the
parties have been talking and have reached a seemingly
insurmountable impasse.  A mediator, like a facilitator, makes
primarily procedural suggestions regarding how parties can reach
agreement. Occasionally, a mediator may suggest some substantive
options as a means of encouraging the parties to expand the range of
possible resolutions under consideration. A mediator often works with
the parties individually, in caucuses, to explore acceptable resolution
options or to develop proposals that might move the parties closer to
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resolution.  Mediators differ in their degree of directiveness or control
while assisting disputing parties. Some mediators set the stage for
bargaining, make minimal procedural suggestions, and intervene in the
negotiations only to avoid or overcome a deadlock. Other mediators
are much more involved in forging the details of a resolution.
Regardless of how directive the mediator is, the mediator performs the
role of catalyst that enables the parties to initiate progress toward their
own resolution of issues in dispute.

Meditation-Arbitration Commonly known as "med-arb," a variation of the arbitration
procedure in which an impartial or neutral third party is authorized by
the disputing parties to mediate their dispute until such time as they
reach an impasse. As part of the process, when impasse is reached, the
third party is authorized by the parties to issue a binding opinion on
the cause of the impasse or the remaining issue(s) in dispute.  In some
cases, med-arb utilizes two outside parties--one to mediate the dispute
and another to arbitrate any remaining issues after the mediation
process is completed. This is done to address some parties' concerns
that the process, if handled by one third party, mixes and confuses
procedural assistance (a characteristic of mediation) with binding
decision making (a characteristic of arbitration). The concern is that
parties might be less likely to disclose necessary information for a
settlement or are more likely to present extreme arguments during the
mediation stage if they know that the same third party will ultimately
make a decision on the dispute.  Mediated arbitration is useful in
narrowing issues more quickly than under arbitration alone and helps
parties focus their resources on the truly difficult issues involved in a
dispute in a more efficient and effective manner.

Mini-Trial A non-binding hearing, generally reserved for complex cases, in which
counsel for each party informally presents a shortened form of its case
to settlement-authorized representatives of the parties in the presence
of a presiding judge, magistrate judge, or other neutral, at the
conclusion of which the representatives meet, with or without the
judge or neutral, to negotiate a settlement.

Multidoor Courthouse or
Multi-Option ADR

This term describes courts that offer an array of dispute resolution
options or screen cases and then channel them to particular ADR
methods.  Some multidoor courthouses refer all cases of certain types
to particular ADR programs, while other offer litigants a menu of
options in each case.
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Multiparty Coordinated
Defense

A coordinated joint defense strategy in which a neutral facilitator helps
multiple defendants negotiate, organize, and manage cooperative joint-
party arrangements that are ancillary to the main dispute.  In the
process, they streamline the steps toward resolution.  Coordinated
defense efforts include agreements to: limit infighting among
defendants; use joint counsel and experts. Assign and share discovery
and research tasks; coordinate and share the results of procedural
maneuvers; and apportion liability payments, should they be imposed.

Multi-Step Parties may agree, either when a specific dispute arises, or earlier in a
contract clause, to engage in a progressive series of dispute resolution
procedures.  One step typically is some form of negotiation, preferably
face-to-face between the parties.  If unsuccessful, a second tier of
negotiation between higher levels of executives may resolve the
matter.  The next step may be mediation or another facilitated
settlement effort. If no resolution has been reached at any of the earlier
stages, the agreement can provide for a binding resolution through
arbitration, private adjudication or litigation.

Negotiated Rule-Making Also known as regulatory negotiation, this ADR method is an
alternative to the traditional approach of U.S. government agencies to
issue regulations after a lengthy notice and comment period.  In reg-
neg, as it is called, agency officials and affected private parties meet
under the guidance of a neutral facilitator to engage in joint
negotiation and drafting of the rule.  The public is then asked to
comment on the resulting, proposed rule.  By encouraging
participation by interested stakeholders, the process makes use of
private parties' perspectives and expertise, and can help avoid
subsequent litigation over the resulting rule.

Negotiation A process by which disputants communicate their differences to one
another through conference, discussion and compromise, in order to
resolve them.

Non-binding Arbitration This process works the same way as binding arbitration except that the
neutral's decision is advisory only.  The parties my agree in advance to
use the advisory decision as a tool in resolving their dispute through
negotiation or other means.

Ombudsperson Individuals who rely on a number of techniques to resolve disputes.
These techniques include counseling, mediating, conciliating, and fact-
finding. Usually, when an ombudsman receives a complaint, he or she
interviews the parties, reviews files, and makes recommendations to
the disputants. Typically, ombudsmen do not impose solutions. The
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power of the ombudsman lies in his or her ability to persuade the
parties involved to accept his or her recommendations. Generally, an
individual not accepting the proposed solution of the ombudsman is
free to pursue a remedy in other forums for dispute resolution.
Ombudsmen may be used to handle employee workplace complaints
and disputes or complaints and disputes from outside of the place of
employment, such as those from customers or clients. Ombudsmen are
often able to identify and track systemic problems and suggest ways of
dealing with those problems.

Partnering Used to improve a variety of working relationships, primarily between
the Federal Government and contractors, by seeking to prevent
disputes before they occur. The method relies on an agreement in
principle to share the risks involved in completing a project and to
establish and promote a nurturing environment. This is done through
the use of team-building activities to help define common goals,
improve communication, and foster a problem-solving attitude among
the group of individuals who must work together throughout a
contract's term.  Partnering in the contract setting typically involves an
initial partnering workshop after the contract award and before the
work begins. This is a facilitated workshop involving the key
stakeholders in the project. The purpose of the workshop is to develop
a team approach to the project. This generally results in a partnership
agreement that includes dispute prevention and resolution procedures.

Peer Review A problem-solving process where an employee takes a dispute to a
group or panel of fellow employees and managers for a decision. The
decision may or may not be binding on the employee and/or the
employer, depending on the conditions of the particular process. If it is
not binding on the employee, he or she would be able to seek relief in
traditional forums for dispute resolution if dissatisfied with the
decision under peer review. The principle objective of the method is to
resolve disputes early before they become formal complaints or
grievances.  Typically, the panel is made up of employees and
managers who volunteer for this duty and who are trained in listening,
questioning, and problem-solving skills as well as the specific policies
and guidelines of the panel. Peer review panels may be standing
groups of individuals who are available to address whatever disputes
employees might bring to the panel at any given time. Other panels
may be formed on an ad hoc basis through some selection process
initiated by the employee, e.g., blind selection of a certain number of
names from a pool of qualified employees and managers.
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Pre-dispute ADR Contract
Clause

A clause included in the parties' agreement to specify a method for
resolving disputes that may arise under that agreement.  It may refer to
one or more ADR techniques, even naming the third party that will
serve as an arbitrator or mediator in the case.

Pre-negotiation The process of preparing for negotiation.  It includes assessing the
conflict and designing the process as well as anything else necessary to
bring disputing parties together to begin resolving  their differences.
May be used interchangeably with convening.

Private Judges or Rent-A-
Judge

A fairly new innovation by some private dispute resolution firms and
some courts.  Retired judges typically are used to hear these cases
which would have been taken to real court, and the parties agree in
advance to accept the decision as if it were a real court decision.  The
advantages of this process are speed, privacy, and the ability of the
parties to select a judge with expertise in the disputed matter.

Settlement Conferences Involve a pre-trial conference conducted by a settlement judge or
referee and attended by representatives for the opposing parties (and
sometimes attended by the parties themselves) in order to reach a
mutually acceptable settlement of the matter in dispute. The method is
used in the judicial system and is a common practice in some
jurisdictions. Courts that use this method may mandate settlement
conferences in certain circumstances.  The role of a settlement judge is
similar to that of a mediator in that he or she assists the parties
procedurally in negotiating an agreement. Such judges play much
stronger authoritative roles than mediators, since they also provide the
parties with specific substantive and legal information about what the
disposition of the case might be if it were to go to court. They also
provide the parties with possible settlement ranges that could be
considered.

Settlement Judges Serve essentially as mediators or neutral evaluators in cases pending
before a tribunal.  The settlement judge is usually a second judge from
the same body as the judge who will ultimately make the decision if
the case is not resolved by the parties.  Magistrates in the Federal court
system often serve as settlement judges and may compel attendance of
senior officials and business heads who have decisionmaking
authority.

Stakeholders All the individuals, organizations, businesses, and institutions - public
and private - that have standing and will be affected by decisions
related to an issue in controversy.
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Summary Bench Trial A pretrial procedure used in non-jury cases intended to facilitate
settlement, consisting of a summarized presentation of a case to a
Judicial Officer whose decision and subsequent factual and legal
analysis serves as an aid to settlement negotiations.

Summary Jury Trial A flexible non-binding procedure, usually reserved for trial-ready
cases in which protracted jury trials are anticipated, involving a short
hearing in which evidence is presented by counsel in summary form,
after which a jury returns an advisory verdict that forms the basis for
settlement negotiations.

Two-Track Approach Involves use of ADR processes or traditional settlement negotiations
in conjunction with litigation.  Representatives of the disputing parties
who are not involved in the litigation are used to conduct the
settlement negotiations or ADR procedure.  The negotiation or ADR
efforts may proceed concurrently with litigation or during an agreed-
upon cessation of litigation.  This approach is particularly useful in
cases when: it may not be feasible to abandon litigation while the
parties explore settlement possibilities; or as a practical matter, the
specter of litigation must be present in order for the opposing party to
consider or agree to an alternative mechanism.  It is also useful when
the litigation has become acrimonious or when a suggestion of
settlement would be construed as a sign of weakness.
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Resources in Dispute
Resolution Law and
Standards

A. Legislation,
Statutes, and
Presidential
Documents

U.S. Code: Title 5, Section s 571-584 - Administrative Dispute
Resolution Act of 1996. (Public Law 104-320).

Liff, Diane R. (Oct. 1998). The Confidentiality Provisions of the
Administrative Dispute Resolution Act of 1996: Text and
Commentary.

U.S. Code: Title 9 - Arbitration.

U.S. Code: Title 29, - Labor

Alternative Dispute Resolution Act of 1998. (Public Law 105-315).

Negotiated Rulemaking Act of 1990. (Public Law 101-648).

National Conference of Commissioners on Uniform State Laws.
(Apr. 1999). Uniform Mediation Act. [draft].

Uniform Arbitration Act. Adopted by the National Conference of
Commissioners on Uniform State Laws in 1955, amended in 1956,
and approved by the House of Delegates of the American Bar
Association on August 25, 1955, and August 30, 1956, has been
reprinted by the American Arbitration Association.

Presidential Executive Order No. 12871. (October 1, 1993). Labor-
Management Partnerships.

Presidential Memorandum. (October 28, 1999). Reaffirmation of
Executive Order 12871 -- Labor-Management Partnerships.

Presidential Memorandum. (May 1, 1998). Designation of
Interagency Committees to Facilitate and Encourage Agency use of
Alternative Means of Dispute Resolution and Negotiated
Rulemaking.
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Attorney General Order. (April 6, 1995). Promoting the broader
appropriate use of alternative dispute resolution techniques.

Attorney General Janet Reno. (September 14, 1998). Prepared
remarks for the Interagency Working Group on Alternative Dispute
Resolution.

Administrative Conference of the United States (ACUS). (1993).
Recommendation 88-11, Encouraging Settlements by Protecting
Mediator Confidentiality, 1 CFR §305.88-11.

ACUS. (1995). Recommendation 95-6, The Freedom of Information
Act and Confidentiality under the Administrative Dispute Resolution
Act.

EEOC 29 CFR Part 1614, Final Rule, Federal Register, July 12,
1999.

Federal Labor Relations Authority. (Dec. 2, 1998). Negotiability
Proceedings, Final Rule (5 CFR Part 2424). Federal Register,
63(231).

B. Standards and
Codes

American Arbitration Association (AAA), American Bar
Association (ABA), & Society of Professionals in Dispute
Resolution (SPIDR). Model Standards of Conduct for Mediators.

ABA & AAA. (1977). The Code of Ethics for Arbitrators in
Commercial Disputes.

CPR - Georgetown Commission on Ethics and Standards in ADR.
(1999). Principles for ADR Provider Organizations.

CPR - Georgetown Commission on Ethics and Standards in ADR.
(Apr. 1999). Proposed Model Rule for the Lawyer as Third-Party
Neutral. [draft].

National Academy of Arbitrators, AAA, & Federal Mediation and
Conciliation Service (FMCS). Code of Professional Responsibility
for Arbitrators of Labor-Management Disputes.

The Ombudsman Association. Code of Ethics.

The Ombudsman Association. Standards of Practice.
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SPIDR. (June 1986). Ethical Standards of Professional
Responsibility.

SPIDR Environmental/Public Policy Sector. (Jan. 1997).Best
Practices for Government Agencies: Guidelines for Using
Collaborative Agreement-Seeking Processes.

Sharing Neutrals: Washington-Baltimore Area, U.S. Department of
Health and Human Services. (January 7, 2000). Mediator
Qualifications and Standards of Practice.

U.S. Postal Service. (1998). Code of Ethics for Mediators.
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Bibliography: Articles on
ADR

A. List of Dispute
Resolution
Periodicals

ADR Currents.  The Newsletter of Dispute Resolution Law and
Practice.  An American Arbitration Association award-winning
publication.

The Alternative Newsletter.  A resource newsletter on dispute
resolution.  Boskey, J. B. (Ed.), Newark: NJ: Seton Hall Law School.

Alternatives. News monthly on new uses of ADR by corporations,
firms, government agencies and the courts. A publication of CPR
Institute for Dispute Resolution. New York.

Alternatives to the High Cost of Litigation. (1983). Monthly
publication of CPR. New York: Law & Business, Inc.

ABA Journal. (1984). Serial publication of the American Bar
Association. Chicago: ABA.

The Arbitrator. (1989). Melbourne, Australia: The Institute of
Arbitrators & Mediators Australia.

Canadian Arbitration and Mediation Journal. Ottawa: Arbitration
and Mediation Institute of Canada.

Conciliation Quarterly A publication of the U.S. Mennonite
Conciliation Service. Akron, PA.

Conflict Resolution Notes. A publication of the Conflict Resolution
Center International.

Consensus. A quarterly newspaper focusing on consensus-building
processes, environmental disputes, and other large, public conflicts.
Published by The MIT-Harvard Public Disputes Program, which is a
research project of the Program on Negotiation, Harvard University.

Dispute Resolution Journal. Provides in-depth articles on labor
arbitrators, selecting neutrals, and other facets of ADR.  Award-
winning quarterly publication of the American Arbitration
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Association - Dispute Resolution Services Worldwide.
Dispute Resolution Magazine. Publication of the American Bar
Association - Dispute Resolution Section.

Dispute Resolution Times. Quarterly publication of the American
Arbitration Association. Newspaper covers a wide range of areas
where arbitration and mediation are used.

Harvard Negotiation Law Review. A quarterly law journal focusing
on legal aspects of negotiation theory and practice. Publication
sponsored by the Harvard University's Program on Negotiation.

Journal of Alternative Dispute Resolution in Employment. (June
1999). New subscription. Riverwoods, IL: CCH.

Journal of Conflict Resolution. An interdisciplinary journal of social
scientific theory and research on human conflict. Russet, B.
(Ed.),Yale University.

Journal of Dispute Resolution. An interdisciplinary academic journal
that features writings concerned with how to prevent and resolve
disputes through various methods, including mediation, negotiation,
consensus building, arbitration, and litigation. A publication of the
University of Missouri-Columbia School Of Law in conjunction
with The Center for the Study of Dispute Resolution.

Mediation Quarterly. A peer-reviewed journal published quarterly
that covers the latest developments in the theory and practice of
mediation in all types of disputes: family, commercial, community,
educational, labor, business, medical, and environmental. Lang, M.
(Ed.), San Francisco: Jossey-Bass Publishers.

Negotiation Journal. A quarterly publication committed to the
development of better techniques for resolving differences among
individuals, organizations, and governments through the give-and-
take of negotiation.  Publication sponsored by Harvard University's
Program on Negotiation.

Ohio State Journal On Dispute Resolution. Official journal of the
ABA's Section of Dispute Resolution. Three articles issues contain
articles, notes and comments, recent developments and book
reviews. A fourth issue contains an annotated bibliography with over
five hundred resources on alternative dispute resolution. Student-
edited publication of The Ohio State University College of Law.
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Practical Dispute Resolution.  Published semi-annually, this journal
features articles, reviews and summaries which inform the general
dispute resolution community of practical issues, developments and
concerns in the field. Crofton, MD: Cooperative Consortium for
Dispute Resolution (CCDR).

SPIDR News. Newsletter of the Society of professionals in Dispute
Resolution (SPIDR) provides information about the organization and
its members, as well as short pieces on the many aspects of ADR.

Track Two. A quarterly publication of the Centre for Conflict
Resolution and the Media Peace Centre to promote innovative and
constructive approaches to community and political conflict, as an
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The ADR Act of 1996 requires every federal agency to establish procedures to ensure the 
appropriate consideration of ADR as a method of resolving disputes. the Uniform Mediation Act, 
and the Model Standards of Conduct for Mediators drafted by the American Arbitration 
Association, the American Bar Association, and the Society of Professionals in Dispute Resolution 
The CPR Institute for Dispute Resolution and Georgetown University Law Center are heading a 
Commission on Ethics and Standards of Dispute Resolution Practice that is currently working on a 
draft of Ethical Issues for ADR Providers. For more information see 
http://www.cpradr.org/ethics.htm . 
 
This resource manual is designed to serve as a guide for the development of an alternative dispute 
resolution (ADR) program for the workplace. The recent introduction of ADR programs into the 
federal workplace became a necessity due, in part, to the Administrative Dispute Resolution Act as 
well as current amendments to 29 CFR 1614. Additionally, some organizations that have 
implemented ADR programs have benefited by reducing the burdens of traditional EEO processing 
and by increasing communication between management and employees. Effective programs can 
produce high rates of 
satisfaction among users, and potentially a drop in the number of new EEO complaints. 
 
The information in this manual is intended to get you started in designing an ADR program. It is 
important to remember that every organization operates under its own rules and unique structure. 
Therefore, it is expected that each ADR system will meet the specific needs of the organization for 
which it is designed. 
 
Because this manual was developed to serve only as a general guide, you may wish to expand upon 
some ideas while limiting the use of others. You are encouraged to be creative in the process. 
Remember that there is no “right way” to design a program. The most effective programs are those 
that integrate into existing operations causing minimal alteration of the current processes. 
 
This manual is divided into three parts: 

 Part I: ADR Program Design – This part of the manual is directed to the reader who wishes 
to design a new ADR program. It provides an overview of topics that must be addressed 
before entering the design phase.  

 Part II: ADR Program Development and Implementation – This part of the manual is 
designed to assist the reader in the step by step development of the essential parts of an 
employment ADR program. 

 Part III: ADR References and Resources – This part of the manual offers listings of ADR 
resources including laws, articles, books and internet web links. 

 
The authors have developed this manual so that it is most helpful if read from beginning to end. 
However, the reader may be seeking only specific information and therefore can refer to a particular 
section independently. In either case, readers are encouraged to brainstorm with others and seek 
advice from experienced colleagues. Such benchmarking will offer the best possibility for success. 
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Annex 3-19 

US Bureau of Reclamation Conflict Management materials 

http://www.usbr.gov/pmts/economics/guide/conflict.html  

Reclamation's Decision Process Guide 

Conflict   
Advantages / Disadvantages / Managing Conflict / Solving Conflict / 

Go On  
 

  

  Conflict  can occur any time two people whose views differ get together. 
This means that conflict is a natural part of human relations.  

 

  

Advantages of 
Conflict:  

 
Manage conflict, 
don't eliminate 
it.  

  

 

Perspective  

You can learn more about the problem and needs, develop more 
comprehensive solutions, and create more options.  

People  

You may work with people you would otherwise never meet.  

Creativity  

Participants can be more motivated to find creative solutions and 
think outside of the box of limitations.  

Change  

Conflict can force a process to expand a solution to cover new 
problems and changes.  

Support  

You can get more support for a workable solution by working out 
difficulties now.  

 

    

  

Disadvantages 
of Conflict  

 
Apathy  

People may not care to work with the other perspectives, 
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preferring to bow out.  

Abandonment  

People may tend to give up on a process if they feel it can't be 
solved.  

Confusion  

Differing opinons about data and analysis may cloud issues and 
comparisons between alternatives.  

Stress and frustration  

Confrontations may get personal or escalate. It is never fun to be 
the object of someone else's dislike.  

 
Feelings are just 
as real as facts.  

  

 

Conflict will happen--and you want it to happen. People will do many 
things that subvert a process and ultimate solution just to avoid conflict:  

Poor solutions  

People may go along with a poorly thought out idea  

Lack of support  

People may not participate  

Limited perspectives  

People may not suggest ideas, raise issues or concerns, or discuss 
evaluation techniques  

Multiply myth-truths  

Make pleasing statements to smooth over any issues--thus digging traps 
for decision makers and participants that create more issues.  

 

 

 

 

 

Managing 
Conflict   

Ignoring conflict isn't very realistic. Problems will not go away by 
themselves. Rather:  

Open communication lines  

Make sure everyone has a voice in the process.  

 



Annex 3-19: US Bureau of Reclamation Conflict Management Materials  3 

 

Establish ground rules  

These rules establish guidelines for communicating and 
addressing the problem. Create objective criteria that applies to 
and is independant from both sides. Ensure the process is on the 
lines of "one cuts and the other chooses" to avoid future 
misunderstandings. Ground rules help manage the situation--you 
can point to a ground rule rather than a person when someone gets 
off track.  

Listen  

Understand, acknowledge, and respond to messages being sent. 
Verify assumptions to avoid mythconceptions .  

Diffuse tension and emotions  

Monitor and control emotions--they won't help solve the problem. 
Too quick or emotional statements will escalate tensions and feed 
the conflict. Experiment with methods to calm your own emotions 
(breathing control, re-living a calming moment, rubbing the 
webbing between thumb and forefinger, etc.) Practice in front of a 
mirror so your methods are unobtrusive.  

Set the stage  

Physical arrangements can send subliminal messages (e.g., a row of 
chairs facing a speaker creates a lecture atmosphere--with one source of 
right answers, a round table creates a relatively equal status. Smaller 
spaces can escalate conflicts--consider moving out of doors or into a 
larger area.  

  

Solving 
Conflict  

 

Managing conflict so it doesn't escalate creates a space to resolve the 
conflicts. This will help participants focus on solving the original 
problem. To resolve conflicts:  

Diagnose the disagreements  

Determine what the root of the conflict is, the positions each 
participant has taken, and the personalities and values of the 
various participants. This will help see the conflict objectively. 
Ask:  

• How did the conflict develop?  
• Who is involved? Why?  
• What policies  , values  , and objectives  are 
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challenged?  
• What rights to participants claim?  
• Who wants what? What are participants' perspectives on 

the original problem?  

Collect information  
This will verify the initial analysis. Analyzng and interpreting the 
information as a group can help participants see other 
perspectives and find some common ground. Ask neutral 
questions to forestall interruptions, posturing, and to find the real 
information.  

Reinforce existing agreements  

If people have agreed on ground rules and made other prior 
commitments, revirew and reinforce those. This calls attention to 
all the positive work so far and provides a context for solving 
points of contention.  

Negotiate disagreements  

Often, people want to begin with negotiation. However, everyone 
needs to understand the facts and feelings that prompted the 
conflict in the first place. Review what has happened so far to 
focus on the actual agreements and disagreements. List issues and 
important disagreements for all to see. Have each person rank 
these in order of importance--then rank them as a group. Address 
the smallest first and work toward the greatest so that you can 
build on previous successes.  

For each disagreement:  

Address issues and need  

Separate the people from the problem. Determine what the needs 
are to reach mutually beneficial solutions.  

Invent options  

Creatively come up with options that will address as many of the 
identified needs and satisfy as many of the interests as possible.  

Solidify agreements  

Confirm and document the agreed on solutions and identify who 
will do what when. Review the list of disagreements and confirm 
the agreed-upon solution. Ensure all participants get a copy of the 
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document. Review proposed actions carefully to check the 
accuracy of perceptions and to ferret out unwarranted 
assumptions. Give people time to think and suggest additional 
changes--it is better to discuss a small misunderstanding now 
rather than a large one later.  

Reclamation's Decision Process Guide 

Toolbox  
 

 
Tools  
Tips  
Go On  

 

 

  

Tools 

 
This toolbox 
suggests decision 
making tools for 
Reclamation 
employees, 
contractors, 
sponsors, and 
other participants 
in Reclamation 
decisions. These 
tools can help you 
reach more 
effective, 
implementable, 
and supportable 
decisions.  

  

 Consciously selecting, adapting, and applying tools helps: 

• Elicit comments and ideas  
• Keep the process on track  
• Research and present sufficient, supportable data to decision 

makers and publics  

This will enable a confident, balanced decision--one that can withstand 
the scrutiny of multiple publics and, if necessary, the courts.  

 

  

Tips to Use the 
Toolbox 

 
Tools are not ends 
in themselves, but 
rather the means 

 Go through the Worksheet to determine which tools are appropriate for 
your particular situation and track their use. To find a particular tool or to 
gather a list of tools, look at the Tool List. This lists tools in alphabetical 
order and shows which tools are most useful for which facet of the 
decision process. 

Tool List provides a list of the tools we discuss.  
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to the end. Use, 
adapt, and create 
to make better, 
more informed 
decisions.  

  

Tool Time describes the role of tools in your decision process.  

Tool Selection Worksheet explains how to choose tools and includes a 
simple worksheet to select tools and document their use.  

Document the Process explains why you need to document the tool you 
use and the results. 

Expand this List invites you to find your own tools and adapt tools to 
your needs.  

Reclamation's Decision Process Guide 

   
A-D / E-H / I-M / N-Q / R-Z / Go On  

 

A-D  
 Tool  Generate 

ideas and 
options  

Display 
and 

analyze 
data  

Evaluate 
solutions 

Build 
working 

relationships  

Keep 
process 
on track 

Action review  X   X  X  X  
Affinity 
grouping  

X   X   X  

Bar charts   XX  X    
Brainstorming  XX      
Breaking the 
ice  

X    X   

Constraints 
table  

  X  X  XX  

Customer 
service  

X    XX  X  

Decision tree     X  X  
Devil's 
advocate  

X   X   X  

 
 

E-H  
 Tool  Generate 

ideas and 
options  

Display 
and 

analyze 
data  

Evaluate 
solutions 

Build 
working 

relationships  

Keep 
process 
on track 

Everyone's 
input  

X    XX   

Fishbones    X   X  
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Flow charts  X  X    X  
Force field 
analysis  

X   X    

Frequency 
charts  

 X  X    

Geographic 
Information 
System (GIS)  

 XX     

 
 

I-M  
 Tool  Generate 

ideas and 
options  

Display 
and 

analyze 
data  

Evaluate 
solutions 

Build working 
relationships  

Keep 
process 
on track 

Influence 
diagrams  

X     X  

Issue map  X  X  X    
Matching     XX  X  
Matrix 
diagram  

 XX  XX    

Matrix table   XX  XX    
Multi-

attribute 
trading 
system 

(MATS)  

 X  XX  X   

 
 

N-Q  
 Tool  Generate 

ideas and 
options  

Display 
and 

analyze 
data  

Evaluate 
solutions 

Build working 
relationships  

Keep 
process 
on track 

Networking  X    X  X  
Pareto 
Principle  

X    X   

Pare it down    X  X  X  
Parking lot  X    X  XX  
Percentage 
pie charts  

 XX     

Polling  XX    X  X  
Process 
charts  

X    X  XX  
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Pro/con 
table  

 X  X    

Publics map     X  X  
Quality 
table  

  X   X  

 
 

R-Z 
 Tool  Generate 

ideas and 
options  

Display 
and 

analyze 
data  

Evaluate 
solutions 

Build 
working 

relationships  

Keep 
process 

on 
track  

Ranking 
techniques  

  X  X  X  

Rating tables   X  X    
Reflective 
listening  

X    X  X  

Scatter diagram 
and assumption 
scatter diagram  

 XX     

Time 
charts/schedules  

    XX  

Trading cards  X   XX  X   
Value 
engineering  

X  X  XX  X  X  

 
 

The following worksheet is just a selection process to get the right tool--it doesn't automatically 
kick out an answer or make a decision for you. But filling out this worksheet will help you 
consciously choose a tool that will work within your particular situation. 

Worksheet  

Step  Questions  
Need  What is the problem?  
Purpose  What do I want to accomplish?  
Resources  What funds, time, and other resources are available?  
Possibilities  What possible tools could I use?  
Viability  What is the situation? Who is involved? Given that, which tools won't work and 

why?  
Combinations Which tools can I combine to work effectively?  
Best fit  Which combinations work best in this situation and why?  
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Select  Which set of tools will I use?  
Apply  Adapt the tool to your situation. Talk with participants about how the tool will be 

applied. Be sure to record how the tool was used and your results.  
Monitor  Get feedback from participants. How well did it work? What could we improve?  
 

http://www.usbr.gov/pmts/economics/guide/terms.html  

Terms   
 

A / B / C / D / E / F / G / H / I-L / M / N / O-Q / R / S / T / U-Z /  
  

 

 
Click on to 
get back to the 
top  

  

 

The following terms are common to many Reclamation activities. 
Understanding what they mean in the context of the decision process is not 
so common. Using these terms interchangeably or in ways that confuse the 
meaning will cause misunderstandings and delays at best. So take some 
time to think about what you mean and explain it to others.  

 

  

A  

 

Acceptability:  

One of the "four tests of viability" that the Principles and 
Guidelines use as screening criteria. Principles and Guidelines 
define acceptability as "the workability and viability of the 
alternative plan with respect to acceptance by State and local 
entities and the public and compatibility with existing laws, 
regulations, and public policies." Use this test as part of a fatal flaw 
analysis to screen options.  

Action plan:  

A documented strategy for solving a problem. Action plans come 
under various names and guises: statement of work, study plan, etc. 

Updating action plans serves as a record for the problem solving 
effort and provides background for new players.  

Affected public:  

Groups, organizations, and/or individuals who believe that an 
action might affect them or who are otherwise involved in the 
decision process. Scoping helps identify these publics.  

Agenda:  

The sum of an individual's values, purposes, and goals, especially 
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in relationship to your decisionmaking process.  

Alternative :  

A plan to meet one or more objectives. Alternatives are usually 
made up of two or more components or options that can work 
together to solve a complex problem.  

Alternative future scenario comparison  

A description of what would most likely happen under each 
alternative. This visualization helps determine which alternative 
would be more desireable.  

Analysis :  

Examining existing and/or recommended needs and their 
relationships to discover and display the outputs, benefits, effects, 
and consequences of a range of alternatives.  

Area:  

An area can be a range of: ideas, desires and needs, issues and 
concerns, causes and effects, or objectives and solutions. Areas can 
also be geographic, political, environmental, and technical. See 
problemshed.  

Area of influence:  

The area that either affects or is affected by the problem or solution 
(e.g., Settler Creek watershed, Settler Creek National Forest, 
townspeople, or Reclamation). See problemshed.  

  

B  

 

   

Baseline:  

Conditions that curently exist. Also called "existing conditions."  

Baseline profile:  

Used for a survey of the environmental conditions and organisms 
existing in a region prior to manmade disturbances.  

Beliefs:  

Long-held assumptions about the way needs are met (e.g., "people 
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can change things through the system," or "politics drive 
decisions"). See mythtruths.  

Biological Opinion:  

Document which states the opinion of an environmental agency 
(i.e., National Marine Fisheries Service or U.S. Fish and Wildlife 
Service) as to whether a Federal action is likely to jeopardize the 
continued existence of a threatened or endangered species or result 
in the destruction or adverse modification of critical habitat. Often, 
a biological assessment is prepared by the consulting agency as 
source material for the environmental agency.   

Budget:  

A statement of estimated funding needs in a certain time period to 
do a specified amount of work.  

  

C  

 

   

Call letters  

Letters asking for inputabout specific projects and programs into 
the budget process and outlining general priorities at the Secretary 
and Commissioner level. See budget.  

California Environmental Quality Act (CEQA):  

California's NEPA counterpart, with similar analysis, public 
comment, and reporting requirements.  

Comfort levels:  

The points where people feel comfortable and able to work--in 
political, technical, and other arenas.  

Communication:  

Sharing information, persepectives, assumptions, etc. with one or 
more people.  

Community:  

A group that can act or influence. Communities are groups affected 
by or capable of supporting the solution.  
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Comparison:  

Weighing the evaluated effects of alternatives to determine what 
best fits the needs. Comparison involves tradeoffs and priorities.  

Completeness:  

One of the "four tests of viability" that the Principles and 
Guidelines use as screening criteria. Principles and Guidelines 
define completeness as "the extent to which a given alternative plan 
provides and accounts for all necessary investments or other actions 
to ensure the realization of the planned effects. This may require 
relating the plan to other types of public or private plans if the other 
plans are crucial to realization of the contributions to the objective." 
Use this test as part of a fatal flaw analysis to screen options.  

Concern:  

A matter of importance to one or more individuals or groups. Issues 
and concerns delineate needs.  

 

Conflict:  

A struggle where participants perceive threats to values or interests. 
Conflicts are situations where people seek to promote their own 
agenda at the expense of someone else.  

The next four terms are further explained in consent/consensus :  

Consensus:  

Unanimous agreement and support. You can often build consensus 
through tradeoffs and compromises.  

Consensus Building:  

Getting everyone to support a solution and unanimously work to 
translate it into a long-term, real solution.  

Consent:  

Agreement not to actively oppose the process. You can often build 
consent by showing that there is a serious problem, the right groups 
are addressing it, and that the process to solve the problem is fair. 

Consent Building:  
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Making sure no one actively opposes or tries to stop the project  

Constraint:  

A limitation or restriction. Resources and constraints are vital to 
determining what you can and can't do.    

Core team:  

Participants that are actively and intensively involved throughout 
the process. Usually, an agency sets up a core team of employees 
and may invite key participants to join this team. See levels of 
participation.  

Council on Environmental Quality (CEQ):  

A three-member council within the office of the President 
established by Title II of NEPA to provide overview capability of 
environmental conditions and recommend ways to achieve NEPA 
to the President. CEQ has published regulations (40 C.F.R. 1500-
1508) implementing procedural provisions of NEPA.  

Credibility:  

Being percieved as worthy of trust, belief. Participants are more 
willing to invest resources and take risks when they know the 
process and other participants have proven themselves to have 
integrity.  

Cultural resource:  

Any building, site, district, structure, or object significant in 
history, architecture, archeology, culture, or science. This can 
extend to include a community's heritage and way of life.  
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D  

 

   

Debug:  

To methodically and logically analyze steps and processes to find 
problems. A programmer's term originating from finding moths that 
short-circuited computers. Used to trace cause and effect to 
determine needs.  

Decision maker:  

A participant who decides on a course of action. Who the decision 
makers are depends on the project, organizations involved, and 
jurisdiction.  

Decision process:  

A fluid, flexible process that solves problems step by step. A 
systematic, conscious approach to each step in the decision process 
can lead to agreements, partnerships, actions, and policy to meet 
existing and future needs. Take the Decision Process Tour or go to 
the Decision Process Guide homepage.  

Demographics:  

Study relating to the statistical study of human populations.  

Developing Alternatives: The process of understanding human values and 
applying technical knowledge to solve unmet needs related to those values. 

 

 

  

E  

 

  Ecosystem:  

Complex system composed of a community of people, animals, and 
plants as well as the chemical and physical environment. See 
problemshed.  

Effect:  

A result or consequence. See impact.  

Effectiveness:  

One of the "four tests of viability" that the Principles and 
Guidelines use as screening criteria. Principles and Guidelines 
define effectiveness as "the extent to which an alternative plan 
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alleviates the specified problems and achieves the specified 
opportunities." Use this test as part of a fatal flaw analysis to screen 
options.  

Efficiency:  

One of the "four tests of viability" that the Principles and 
Guidelines use as screening criteria. Principles and Guidelines 
define efficiency as "the extent to which an alternative plan is the 
most cost-effective means of alleviating the specified problems and 
realizing the specified opportunities, consistent with protecting the 
Nation's environment." Use this test as part of a fatal flaw analysis 
to screen options.  

Environment:  

Sum total of all biological, chemical, social, and physical factors to 
which organisms are exposed.  

Environmental analysis:  

NEPA defines this as a systematic process for considering 
environment factors in resource management actions.  

Environmental and Interagency Coordination Activities (EICA):  

An investigations line item in the General Investigations 
appropriation which funds internal and external technical studies 
and provides for coordination with agencies having primary 
responsibility for environmental and other matters. EICA provides 
funds to prepare studies prior to project investigations.  

Environmental assessment (EA):  

A NEPA compliance document used to determine if an action 
would have a significant effect on the human environment. If not, 
write a finding of no significant impact; if so, go through a more 
detailed analysis process and write an environmental impact 
statement (EIS). An EA covers the same ground as an EIS, only 
with less detail and research.  

Environmental impact statement (EIS):  

A NEPA compliance document used to evaluate a range of 
alternatives when solving the problem would have a significant 
effect on the human environment. The EIS is more than a 
document, it is a formal analysis process which mandates public 
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comment periods. An EIS covers purpose and need, alternatives, 
existing conditions, environmental consequences, and consultation 
and coordination.  

Existing conditions:  

Characteristics of the problemshed or planning area that exist at the 
time of the study. See baseline conditions.  

  

F  

 

   

Failure:  

Not solving the problem or meeting the need. Continuing to spend 
money, time, and other resources on the problem without moving 
closer to solving it. See avoiding failure.  

Fatal flaw:  

Any problem, lack, or conflict (real or perceived) that will destroy a 
solution or process. A negative effect that cannot be offset by any 
degree of benefits from other factors.  

Feasibility  

A determination that something can be done. A feasibility report is 
required in some planning processes to examine the situation and 
determine if a workable solution can be developed and 
implemented.  

Finding of no significant impact (FONSI):  

A NEPA compliance document which affirms that an 
environmental assessment found that alternatives were evaluated 
and a proposed action would have no significant impact on the 
human environment.  

Foresight:  

Ability to think about the future and come up with options and 
solutions that will address future needs.  

Full range:  

The widest range of nonstructural and structural options grouped 
into alternatives to address as many objectives as possible. 
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Alternatives should span the continuum from no action at all to the 
maximum amount of action possible. Alternatives should also 
explore different types of actions.  

Future without:  

The future without taking any action to solve the problem. See "no 
action alternative."  

  

G  

 

   

Goal:  

An end or purpose. A vision of what the action will accomplish. 
See objectives.  

Go/No Go decision:  

A decision either to continue or terminate a process or action. 
Frequent go/no go decision points can help provide reality checks 
to ensure that:  

• The problem is still serious  
• Your process is still working toward a viable solution  
• You are still the correct agency to act (it would be 

irresponsible if you didn't.  
• You are still acting in a fair and responsible manner.  

If one of these four points is missing and you continue, you will 
lose credibility on this and further actions. Determine if bowing ou 
t or reexamining the needs, goals, or options is appropriate.  

 

  

H  

 

 Hidden agenda  

A set of purposes, goals, or interests that are not openly admitted to 
other participants. These corrupting influences will become known 
and can undermine the crediblity of the process or participant. See 
agenda.  

Human environment:  

Natural and physical environment and the relationship of people 
with that environment including physical, biological, cultural, 
social, and economic factors in a given area.  
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I-L  

 

  Impact:  

An economic, social, environmental, and other consequence that 
can be reasonably foreseen from implementing an alternative.  

Implement:  

To activate, to do, to put into effect, to translate a plan into a 
reality.   

Implementor:  

A group, organization, or individual who actually see to it that a 
plan is carried out (e.g., time keepers, data entry for project 
accounting and pay).  

Implementation:  

Doing something. Translating a plan to action.  

Indicator:  

A particular measure for an issue that will illustrate the overall 
situation. See discussion of and example table for indicator 
analysis.  

Interrelationship:  

Any person, group, issue, project, action, or resource interacting 
with or directly or indirectly affecting someone or something else. 

 

Issue:  

Conditions or situations perceived as a threat to long-held values. 
Issues and concerns delineate needs.  

Iterate:  

To repeat. The problem solving process is iterative--you repeat the 
decision process steps at wider and broader levels. See Decision 
Analysis.  

 

M   
  Measure:  

Defined unit or method you can use to analyze the relative 
desirability of an action and ensure that alternatives are compared 
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in the same manner. See indicators.  

Milestone:  

A measurable action, state, or goal which marks a point of 
achievement on the way to solving the problem.  

Mitigation:  

NEPA defines mitigation as action taken to avoid, reduce the 
severity of, or eliminate an adverse impact. Mitigation can include 
one or more of the following:  

1. Avoiding impacts  
2. Minimizing impacts by limiting the degree or magnitude of 

an action  
3. Rectifying impacts by restoring, rehabilitating, or repairing 

the affected environment  
4. Reducing or eliminating impacts over time  
5. Compensating for the impact by replacing or providing 

substitute resources or environments to offset the loss.  

See Monitoring and Follow up.  

Myth conception:  

A misconception or unfounded assumption that has evolved into a 
firmly held belief. Myth conceptions are unspoken concepts that 
participants hold as obvious but that may or may not stand up to 
reality. Hurdles discusses specific decision process myth 
conceptions such as: change, policy, agendas, and politics. See 
myth truth, below.  

Myth truth :  

An idea (true or false) that has evolved into mythic proportions and 
beliefs. Rumors, reputations, half-truths, second guesses, 
unsupportable facts, etc. are myth-truths. Original concept resulted 
from mishearing a statement made in an interview for this guide, 
but when we asked, the contributor said the term evoked what the 
comment really meant.  

  

N   
   

National Register of Historic Places:  
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Federally maintained register of districts, sites, buildings, 
structures, architecture, archeology, and culture.  

Needs:  

Demands on resources required to sustain values or standards (e.g., 
a safe, secure water supply, protection of ecosystem or species, 
environmental stability, appropriate economic development, and 
community viability).  

NEPA:  

National Environmental Policy Act. An act requiring analysis, 
public comment, and reporting for environmental impacts of 
Federal actions.  

No Action Alternative  

A description of what would happen if you didn't take any actions 
to solve the problem. This description is used as an alternative as a 
base of comparison for action alternatives. See also future without. 

 

NPDES:  

A National Pollutant Discharge Elimination System Permit under 
section 402 of the Clean Water Act. This permit may be required if 
water quality could be affected by the proposed action.  

  

O-Q  

 

  Objective :  

A specific statement of what the solution hopes to accomplish. A 
specific, measurable, timely goal to meet the need (e.g., ensure 
water from Settler's Creek at the Iron Peak gauge meets Colorado's 
water quality standards for rural streams).  

Opportunity:  

The potential to manage, conserve, develop, or re-allocate available 
resources to meet needs.  

Participants :  

Organizations, groups, or individuals who take part in the problem 
solving process.  
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Partnership :  

Two or more groups, organizations, governmental entities, or 
individuals working together to achieve a defined purpose. Direct 
or obvious benefits to each organization's role may not always be 
readily apparent. Also called alliances, coalitions, etc. See Working 
in Partnerships.  

Phased implementation.  

See Staging and Tiering.  

Policy :  

A philosophy behind the actions. Policy is often codified for an 
agency.  

Politics :  

A catch-all term for the interactions of people and institutions.  

Political judgement  

A decision made based on nontechnical assessments of input from 
interest groups, influences, and relative power of groups.  

Principles and Guidelines (P and G's):  

Economic and Environmental Principles and Guidelines for Water 
and Related Land Resources Implementation Studies from the 
Water Resources Council, March 10, 1983. This work* provides 
the principles and guidelines for planning Federal water resources 
projects. The Corps Planning Manual provides good explanations 
of the Pand Gs.  

Priority  

The relative importance of activities or issues involved in a project, 
action, or situation.  

Priority Stack  

A memory device such as a bunch of yellow stickies moved around 
to establish precedence or importance and timeliness of issues, then 
recorded and dated to document priority of tasks.  

Problem:  

Situation where needs go unmet, issues are not addressed, or values 
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are threatened (e.g., mine discharge in Settler's Creek). See 
Identifying Problems.  

Problem shed :  

Where the problem or solution is created or impacted. The content 
and context of a problem: a geographical, social, or conceptual area 
of related actions, influences, and needs.  

Professional judgment:  

A decision made by a person knowledgeable in the relevant field of 
expertise, and generally based on that person's experience and all 
information reasonably available at the time. Available data and 
rationale for the decision should be documented.  

Public involvement:  

The systematic provision for affected publics to be informed about 
and participate in Reclamation decision processes. It centers around 
effective, open exchange communication among partners, agencies, 
organizations, and all various affected publics.  

 

Public involvement plan  

The PI plan is described in Reclamation's public involvement 
manual. It is based on the action plan, and provides a systematic 
approach to linking between what needs to be done and what needs 
to be communicated. See public involvement, above.  

Purpose:  

Reason for doing something. See discussion of purpose in Agreeing 
on Context.  

  

R  

 

  Record of Decision (ROD):  

A NEPA compliance document that states the decision made, 
describes the environmental factors considered, the preferred plan, 
and the alternatives considered in the environmental impact 
statement.  

Relevance :  
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Bearing upon, connected with, and pertinant to the decision and 
solution.  

Resource:  

Something that is needed to solve or is affected by a problem.  

Risk  

The potential for losing credibility, failing to solve a problem, or 
getting hurt.  

Round table review:  

A brief meeting between a few key players. Useful in determining 
objectives.  

Round tuit:  

A small round button with the letters "tuit." This token can be given 
when someone says "I'll do it as soon as I get around to it."  
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S  

 

  Scoping :  

Consulting with affected and interested publics to define the extent 
of a study. The process of identifying issues, participants, areas to 
cover, available resources, and constraints. Identifying the area, 
issues, and groups affected or involved by a given activity or 
subject. Usually associated with NEPA processes, this term applies 
to all decision processes.  

Schedule  

A systematic plan of time and resources. See milestones.  

Screening criteria:  

Factors that determines whether an option, element, or alternative 
can solve a problem. Screen options to find workable alternatives. 

 

Significance :  

Having meaning or importance to the decision and solution.  

Staging:  

In implementation, doing the work in stages. See tiering or phased 
implementation.  

Stakeholders  

Groups and individuals who have specific interests in the resources 
and issues or will be affected directly by the decision and solution. 
Stakeholders may not be direct participants (e.g., children, people 
who chose not to participate, people who don't know about the 
action).  

Standardized methodology:  

Comparing all alternatives in the same way. Document the 
comparison. See discussions on analysis and indicators.  

Success:  

Solving a problem, meeting current and future needs. This guide 
gives some tips for success and a more indepth definition.  

Sustainability  

The ability to continue without outside interference (e.g., a habitat 
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that thrives on its own, a solution that does not require major 
structural or organizational changes to keep on working).  
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T  

 

 Tiering:  

1.    
2. In NEPA compliance processes, covering a large area with one 

programmatic EIS and then creating little EISs and EAs based on 
the "mother" EIS.  

3. In implementation, doing the work "on the installment plan" as you 
have resources.  

Tradeoffs:  

Relative comparison of desirability associated with all alternatives. 
Tradeoffs consider the impacts on factors and resources significant 
to the decision. Then tradeoffs are measured by a standardized 
methodology (see above definition) to compare all alternatives to a 
no action alternative.  

  Tuits:  

Round items that are very hard to come by--as soon as I get a 
round tuit, I'll do that...  

Trolls:  

Large, bumbling creatures that often eat dwarves. Trolls turn 
to stone in sunlight.  

 

  

U-Z  

 

  Values:  

Principles, standards, or qualities of life considered worthwhile or 
desirable (e.g., freedom from fear of disease or drought). Values 
affect: level of participation , definition of needs acceptable options 
, showstoppers, and levels of support or opposition. Recognize that 
values can change.  

Venting  

Venting is the process where people voice their views and fear 
concerning an identifiable problem, e.g. losing jobs, destroying 
resources or livelihoods, dangerous situations.  

Vetoers :  

Anyone actively trying to stop your project through the courts, 
Congress, or other means.  
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Weight:  

How important a decision factor is when compared with other 
factors. This determines priorities when evaluating alternatives.  

Windshield Assessment  

A cursory level of detail--about the same amount of accuracy that 
you would get counting a herd of cows when travelling on the 
freeway at about 75 mph.  

Reclamation's Decision Process Guide 

 Hip Pocket Concepts  

 

  

  These are things you need to keep in mind as you go through the process, 
wherever you are. 

Hang onto these ideas and make sure that everyone has more or less the 
same understanding of these concepts. For example, clearly define what 
you mean by consent/consensus up front when deciding who will make 
decisions and how.  

 

  

   
Go On  

  

 

• Role/Mission  
• Policy  
• Responsibility  
• Consent/Consensus  
• Communication Lines  
• Technological vs. Social 
• Risk  
• Limitations  
• Problemshed  
• Fatal Flaws  
• Relevance  
• Path Builders  
• Level of Detail  
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• MythTruths  
• Division of Labor  
• Right People  

 

Reclamation's Decision Process Guide 

Vetoers   
 

Who They Are  
Working  
  

 

  

Who They Are 

 

 

Everyone has to 
make tactical 
decisions about 
which dragon to 
fight. Discover 
how vetoers have 
allocated their 
resources . They 
may decide your 
dragon is too 
costly to slay or 
they are battling 
more significant 
dragons. Try to 
reach an 
agreement not to 
fight. If you can't, 
see if your dragon 
is  

 

 

 
Keep track of 
levels of 

 Today, anyone can delay or even stop your process by lobbying 
Congress, initiating court action, or rallying a grassroots effort to oppose 
your action. You cannot take away their right to fight.  

You may be tempted to call anyone sufficiently motivated to stop your 
project "the opposition" or "the enemy." These terms preclude the 
possibility of working together to develop a more comprehensive 
solution and may separate "them" into a true opposition.  

Managing conflict is a large part of solving the problem. Thus, you need 
to pay attention to potential vetoer's issues and actively seek their 
participation and consent --no matter how grudgingly it may be given. 
Government actions everyone can support are extremely rare. Some 
people may be directly or indirectly harmed by the action, some people 
may think they will be harmed, others have been burned by previous 
government actions, and still others are opposed to any action--
governmental or private. 

Providing vetoers with an active, substantive role within your process 
will do far more than stave off resistance. It will:  

   

• Bring new ideas and perspectives  
• Uncover fatal flaws in your proposed solutions  
• Point out areas that need to be considered  
• Find watchdogs to ensure your actions follow your words  
• Bring credibility to your process  

Thus, identifying all potential vetoers and making them a part of the 
process is essential. Identify the vetoers, research their networks, and 
involve all vetoers in the process. If you have a group that holds out, try 
to enlist participation from groups that are close to them. Also, keep that 
group informed and give them regular opportunities to participate.  
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opposition --and 
the reasons 
behind them.  

  
  

Working With 
Potential Vetoers  

 
Establishing 
ground rules for 
communication 
and following 
these rules will 
buy respect and 
may yield some 
support from 
vetoers.  

 
 

Pitfall:  

Manipulating or 
ignoring vetoers 
is at best naive 
and at worst 
suicidal. If they 
suspect any 
machinations, you 
will probably lose 
your credibility 
and ability to 
solve this or any 
future problems. 
Ignoring vetoers 
also lays the 
groundwork for 
costly court 
battles.  

 
 

 If groups are involved, they are more likely to understand the 
complexities and interactions. This understanding helps to reach 
compromises and avoid conflicts. You can involve these groups and 
individuals by:  

   

• Finding out what their real issues are (don't rely on rumors, 
mythtruths or superficial statements)  

• Communicating informally as well as formally  
• Consider giving them materials (even drafts) when you give them 

to core team members (plan and discuss this ahead of time).  
• Addressing their comments  
• Respecting their position  
• Recognizing their issues  
• Negotiating aspects of the process (e.g., timing, definitions, or 

analyses)  
• Providing opportunities for them to speak  

At times, vetoers will still refuse to participate. You need to demonstrate 
that it is to their advantage to participate--that their concerns will be 
better addressed within the process rather than outside the process 
because:  

   

• If they participate, their needs may be met.  
• Even if the study doesn't lead to their preferred outcome, their 

participation may make the results less harmful to their interests 
through compromises and tradeoffs.  

• If they don't participate, they'll miss the opportunity to mitigate 
impacts  and tell others about their concerns.  

Some groups may refuse to participate and may actually seek to subvert 
the process. Take the time to figure out why. Some parties don't want to 
be at the table because it preserves their options for going outside the 
process. For example, groups with little political power may not feel that 
the process will result in recommendations they can support. Outlining 
the steps and showing the process as open and equitable may provide a 
foundation to resolve differences.  

Vetoers may be trying to maintain an image of being against the project 
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(Why seek 
common ground?) 

  

or solution. Giving them the leeway to posture for their cause and talking 
informally will make it easier for them to participate in the process. Find 
a way to reach an understanding (formal or informal) if you possibly can. 
If vetoers have too much of a stake in the outcome, or if they are willing 
to spend a lot of resources to stop the process, then you need to 
reconsider your position.  

Can you resolve the impasse (e.g., re define the problem , consider 
additional needs , make tradeoffs , or add analyses )? Are you willing to 
spend the resources that will be necessary to continue the process? 

Training in dispute resolution and other facilitation techniques and 
communicating face to face can help the core team understand that 
conflict is not the end of the world. 

Performance Management (GPRA) 

Improving the performance of Government agencies is the Government Performance and Results 
Act of 1993 (GPRA' s goal.  GPRA requires Federal agencies to:  

1. Develop and implement both strategic and annual plans that align agency resources with 
program objectives 

2. Track and report on their performance.  

GPRA seeks to make the federal government more accountable to the American people for the tax 
dollars it spends and the results it achieves. Reclamation relies on feedback from employees, 
customers, and stakeholders to meet these objectives.  

Reclamation's Performance Management  

MISSION STATEMENT:  

The Bureau of Reclamation manages, develops and protects water 
and related resources in an environmentally and economically sound 
manner in the interest of the American public.  

 

Reclamation's Priorities For Continued Success in Managing Water Resources: 

Reclamation has outlined four overarching goals that emphasizes our mission to 
deliver water and generate power while addressing other water use requirements and 
planning for future water needs to avoid crisis and conflict:  

• Ensure the reliable delivery of water under Reclamation contracts.  
• Optimize power generation, consistent with project purposes.  
• Incorporate other considerations, such as recreation, fish and wildlife, 
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environment, and Native American trust responsibilities, into our water and 
power operations.  

• Identify and plan for future consumptive and non-consumptive water supply 
needs by identifying unmet needs in the next 25 years.  

Reclamation's Current Information 

The Department of the Interior's GPRA Goals for 2007 - 2012 (pdf 1.5 M)  

2006 Operating Plan with appendices (pdf, 689K)-- With increased emphasis on performance and 
budget integration to improve planning and performance, the Operating Plan attempts to weave 
together the interrelationships between the Government Performance and Results Act (GPRA), 
Activity-Based Costing (ABC), OMB's Program Assessment Rating Tool and budgeting. Please 
note that the 2004 Operating Plan is considered to be a final prototype document. (We would like 
your feedback on the operating plan. Please email Debra Burrell with your comments.)  

 

ABC (Activity-Based Costing) 2006: 

• FY 2006 ABC User Guide and Coding Directory (pdf,437 K)  
• FY 2006 Reclamation ABC Activity Definitions (pdf, 640 K)  
• FFS System Guidance for ABC Users (pdf, 512 K)  

President's Management Agenda  

• Scorecard for Reclamation (pdf, 18 K)  
• Reclamation's PART Activities in 2006  

(pdf, 19 K)  

Performance and Funding Status  
 
Reclamation's annual reports provide overall financial accounting.  

• First Quarter of 2006 (pdf, 619K)  
• Second Quarter (pdf, 148 K)  

Department of the Interior GPRA links: 

• GPRA and Strategic Planning home page(The Department of the Interior complies with 
GPRA by developing a performance management system.) 

• FY03-08 Strategic Plan (pdf)  
• ABC Home Page (Information on DOI’s Activity Based Costing Implementation, including 

the purpose of the initiative, an introduction to ABC, the DOI Activity Dictionary, as well as 
a calendar of important events.) 
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• Office of Planning and Performance Management (PPP) (The Office of Planning and 
Performance Management (PPP) provides leadership, guidance, and consulting services for 
the Department of the Interior on strategic planning, performance management, activity 
based cost/management, and organizational streamlining to improve programs, operate more 
efficiently, and provide better service to the Department’s customers.  

Office of Management and Budget links:  

• GPRA Budget and Performance Integration (PART and PMA) 
• President’s Management Agenda (Information on Cost & Performance Management and 

give insight as to why DOI is using ABC.)  
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UNIFORM MEDIATION ACT 

PREFATORY NOTE 

During the last thirty years the use of mediation has expanded beyond its century-long home in 
collective bargaining to become an integral and growing part of the processes of dispute resolution 
in the courts, public agencies, community dispute resolution programs, and the commercial and 
business communities, as well as among private parties engaged in conflict. 

Public policy strongly supports this development. Mediation fosters the early resolution of 
disputes. The mediator assists the parties in negotiating a settlement that is specifically tailored to 
their needs and interests. The parties’ participation in the process and control over the result 
contributes to greater satisfaction on their part. See Chris Guthrie & James Levin, A “Party 
Satisfaction” Perspective on a Comprehensive Mediation Statute, 13 Ohio St. J. on Disp. Resol. 885 
(1998). Increased use of mediation also diminishes the unnecessary expenditure of personal and 
institutional resources for conflict resolution, and promotes a more civil society. For this reason, 
hundreds of state statutes establish mediation programs in a wide variety of contexts and encourage 
their use. See Sarah R. Cole, Craig A. McEwen & Nancy H. Rogers, Mediation: Law, Policy, 
Practice App. B (2001 2d ed. and 2001 Supp.)(hereinafter, Cole et al.). Many States have also 
created state offices to encourage greater use of mediation. See, e.g., Ark. Code Ann. Section 
16-7-101, et seq. (1995); Haw. Rev. Stat. Section 613-1, et seq. (1989); Kan. Stat. Ann. Section 
5-501, et seq. (1996); Mass. Gen. Laws ch. 7, Section 51 (1998); Neb. Rev. Stat. Section 25-2902, et 
seq. (1991); N.J. Stat. Ann. Section 52:27E-73 (1994); Ohio Rev. Code Ann. Section 179.01, et seq. 
(West 1995); Okla. Stat. tit. 12, Section 1801, et seq. (1983); Or. Rev. Stat. Section 36.105, et seq. 
(1997); W. Va. Code Section 55-15-1, et seq. (1990). 

These laws play a limited but important role in encouraging the effective use of mediation and 
maintaining its integrity, as well as the appropriate relationship of mediation with the justice 
system. In particular, the law has the unique capacity to assure that the reasonable expectations of 
participants regarding the confidentiality of the mediation process are met, rather than frustrated. For 
this reason, a central thrust of the Act is to provide a privilege that assures confidentiality in 
legal proceedings (see Sections 4-6). Because the privilege makes it more difficult to offer 
evidence to challenge the settlement agreement, the Drafters viewed the issue of confidentiality 
as tied to provisions that will help increase the likelihood that the mediation process will be fair. 
Fairness is enhanced if it will be conducted with integrity and the parties’ knowing consent will be 
preserved. See Joseph B. Stulberg, Fairness and Mediation, 13 Ohio St. J. on Disp. Resol. 909 
(1998); Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Connected 
Mediation: The Inevitable Price of Institutionalization?, 6 Harv. Neg. L. Rev. 1 (2001). 
The Act protects integrity and knowing consent through provisions that provide exceptions to the 
privilege (Section 6), limit disclosures by the mediator to judges and others who may rule on the 
case (Section 7), require mediators to disclose conflicts of interest (Section 9), and assure that parties 
may bring a lawyer or other support person to the mediation session (Section 10). In some 
limited ways, the law can also encourage the use of mediation as part of the policy to promote the 
private resolution of disputes through informed self-determination. See discussion in Section 2; see 
also Nancy H. Rogers & Craig A. McEwen, Employing the Law to Increase the Use of Mediation 
and to Encourage Direct and Early Negotiations, 13 Ohio St. J. on Disp. Resol. 831 (1998); 
Denburg v. Paker Chapin Flattau & Klimpl, 624 N.E.2d 995, 1000 (N.Y. 1993) (societal benefit 
in recognizing the autonomy of parties to shape their own solution rather than having one judicially 
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imposed). A uniform act that promotes predictability and simplicity may encourage greater use of 
mediation, as discussed in part 3, below. 

At the same time, it is important to avoid laws that diminish the creative and diverse use 
of mediation. The Act promotes the autonomy of the parties by leaving to them those matters that 
can be set by agreement and need not be set inflexibly by statute. In addition, some provisions in 
the Act may be varied by party agreement, as specified in the comments to the sections. This may be 
viewed as a core Act which can be amended with type specific provisions not in conflict with the 
Uniform Mediation Act. 

The provisions in this Act reflect the intent of the Drafters to further these public policies. The 
Drafters intend for the Act to be applied and construed in a way to promote uniformity, as stated in 
Section, and also in such manner as to: 

• promote candor of parties through confidentiality of the mediation process, subject only to 
the need for disclosure to accommodate specific and compelling societal interests (see 
part 1, below); 

• encourage the policy of fostering prompt, economical, and amicable resolution of 
disputes in accordance with principles of integrity of the mediation process, active party 
involvement, and informed self-determination by the parties (see part 2, below); and 

• advance the policy that the decision-making authority in the mediation process rests with 
the parties (see part 2, below). 

Although the Conference does not recommend “purpose” clauses, States that permit these 
clauses may consider adapting these principles to serve that function. Each is discussed in turn. 

1. Promoting candor 

Candor during mediation is encouraged by maintaining the parties’ and mediators’ 
expectations regarding confidentiality of mediation communications. See Sections 4-6. 
Virtually all state legislatures have recognized the necessity of protecting mediation 
confidentiality to encourage the effective use of mediation to resolve disputes. Indeed, state 
legislatures have enacted more than 250 mediation privilege statutes. See Cole et al., supra, at 
apps. A and B. Approximately half of the States have enacted 

privilege statutes that apply generally to mediations in the State, while the other half 
include privileges within the provisions of statutes establishing mediation programs for specific 
substantive legal issues, such as employment or human rights. Id. 

The Drafters recognize that mediators typically promote a candid and informal exchange 
regarding events in the past, as well as the parties’ perceptions of and attitudes toward these 
events, and that mediators encourage parties to think constructively and creatively about ways 
in which their differences might be resolved. This frank exchange can be achieved only if the 
participants know that what is said in the mediation will not be used to their detriment through 
later court proceedings and other adjudicatory processes. See, e.g., Lawrence R. Freedman and 
Michael L. Prigoff, Confidentiality in Mediation: The Need for Protection, 2 Ohio St. J. Disp. 
Resol. 37, 43-44 (1986); Philip J. Harter, Neither Cop Nor Collection Agent: Encouraging 
Administrative Settlements by Ensuring Mediator Confidentiality, 41 Admin. L. Rev. 315, 
323-324 (1989); Alan Kirtley, The Mediation Privilege’s Transformation from Theory to 
Implementation: Designing a Mediation Privilege Standard to Protect Mediation Participants, 
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the Process and the Public Interest, 1995 J. Disp. Resol. 1, 17; Ellen E. Deason, The Quest for 
Uniformity in Mediation Confidentiality: Foolish Consistency or Crucial Predictability?, 85 
Marquette L. Rev. 79 (2001). For a critical perspective, see generally Eric D. Green, A 
Heretical View of the Mediation Privilege, 2 Ohio St. J. on Disp. Resol. 1 (1986); Scott H. 
Hughes, The Uniform Mediation Act: To the Spoiled Go the Privileges, 85 Marquette L. Rev. 9 
(2001). Such party-candor justifications for mediation confidentiality resemble those 
supporting other communications privileges, such as the attorney-client privilege, the 
doctor-patient privilege, and various other counseling privileges. See, e.g., Unif. R. Evid. R. 
501-509 (1986); see generally Jack B. Weinstein, et. al, Evidence: Cases and Materials 
1314-1315 (9th ed. 1997); Developments in the Law – Privileged Communications, 98 Harv. L. 
Rev. 1450 (1985); Paul R. Rice, Attorney-Client Privilege in the United States, Section 2/1-2.3 
(2d ed. 1999). This rationale has sometimes been extended to mediators to encourage mediators 
to be candid with the parties by allowing them to block evidence of their notes and other 
statements by mediators. See, e.g., Ohio Rev. Code Ann. Section 23 17.023 (West 1996). 

Similarly, public confidence in and the voluntary use of mediation can be expected to 
expand if people have confidence that the mediator will not take sides or disclose their 
statements, particularly in the context of other investigations or judicial processes. The public 
confidence rationale has been extended to permit the mediator to object to testifying, so that the 
mediator will not be viewed as biased in future mediation sessions that involve comparable 
parties. See, e.g., NLRB v. Macaluso, 618 F.2d 51 (9th Cir. 1980) (public interest in 
maintaining the perceived and actual impartiality of mediators outweighs the benefits derivable 
from a given mediator’s testimony). To maintain public confidence in the fairness of mediation, 
a number of States prohibit a mediator from disclosing mediation communications to a judge or 
other officials in a position to affect the decision in a case. Del. Code Ann. tit. 19, Section 7 
12(c) (1998) (employment discrimination); Fla. Stat. Ann. Section 760.34(1) (1997) (housing 
discrimination); Ga. Code Ann. Section 8-3-208(a) (1990) (housing discrimination); Neb. Rev. 
Stat. Section 20-140 (1973) (public accommodations); Neb. Rev. Stat. Section 48-1118 (1993) 
(employment discrimination); Cal. Evid. Code Section 703.5 (West 1994). This justification 
also is reflected in standards against the use of a threat of disclosure or recommendation to 
pressure the parties to accept a particular settlement. See, e.g., Center for Dispute Settlement, 
National Standards for Court-Connected Mediation Programs (1994); Society for Professionals 
in Dispute Resolution, Mandated Participation and Settlement Coercion: Dispute Resolution as 
it Relates to the Courts (1991); see also Craig A. McEwen & Laura Williams, Legal Policy and 
Access to Justice Through Courts and Mediation, 13 Ohio St. J. on Disp. Resol. 831, 874 
(1998). 

A statute is required only to assure that aspect of confidentiality that relates to evidence 
compelled in a judicial and other legal proceeding. The parties can rely on the mediator’s 
assurance of confidentiality in terms of mediator disclosures outside the proceedings, as the 
mediator would be liable for a breach of such an assurance. See, e.g., Cohen v. Cowles Media 
Co, 501 U.S. 663 (1991) (First Amendment does not bar recovery against a newspaper’s breach 
of promise of confidentiality); Horne v. Patton, 291 Ala. 701, 287 So.2d 824 (1973) (physician 
disclosure may be invasion of privacy, breach of fiduciary duty, breach of contract). Also, the 
parties can expect enforcement of their agreement to keep things confidential through contract 
damages and sometimes specific enforcement. The courts have also enforced court orders or 
rules regarding nondisclosure through orders striking pleadings and fining lawyers. See Section 
8; see also Parazino v. Barnett Bank of South Florida, 690 So.2d 725 (Fla. Dist. Ct. App. 1997); 
Bernard v. Galen Group, Inc., 901 F. Supp. 778 (S.D.N.Y. 1995). Promises, contracts, and 
court rules or orders are unavailing, however, with respect to discovery, trial, and otherwise 
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compelled or subpoenaed evidence. Assurance with respect to this aspect of confidentiality has 
rarely been accorded by common law. Thus, the major contribution of the Act is to provide a 
privilege in legal proceedings, where it would otherwise either not be available or would not be 
available in a uniform way across the States. 

As with other privileges, the mediation privilege must have limits, and nearly all existing 
state mediation statutes provide them. Definitions and exceptions primarily are necessary to 
give appropriate weight to other valid justice system values, in addition to those already 
discussed in this Section. They often apply to situations that arise only rarely, but might 
produce grave injustice in that unusual case if not excepted from the privilege. 

In this regard, the Drafters recognize that the credibility and integrity of the mediation 
process is almost always dependent upon the neutrality and the impartiality of the mediator. 
The provisions of this Act are not intended to provide the parties with an unwarranted means to 
bring mediators into the discovery or trial process to testify about matters that occurred during 
a court ordered or agreed mediation. There are of course exceptions and they are specifically 
provided for in Section 5(a)(1), (express waiver by the mediator) or pursuant to Section 6’s 
narrow exceptions such as 6(b)(1), (felony). Contrary use of the provisions of this Act to 
involve mediators in the discovery or trial process would have a destructive effect on the 
mediation process and would not be in keeping with the intent and purpose of the Act. 

Finally, these exceptions need not significantly hamper candor. Once the parties and 
mediators know the protections and limits, they can adjust their conduct accordingly. For 
example, if the parties understand that they will not be able to establish in court an oral 
agreement reached in mediation, they can reduce the agreement to a record or writing before 
relying on it. Although it is important to note that mediation is not essentially a truth-seeking 
process in our justice system such as discovery, if the parties realize that they will be unable to 
show that another party lied during mediation, they can ask for corroboration of the statement 
made in mediation prior to relying on the accuracy of it. A uniform and generic privilege makes 
it easier for the parties and mediators to understand what law will apply and therefore to 
understand the coverage and limits of the Act, so that they can conduct themselves in a 
mediation accordingly. 

2. Encouraging resolution in accordance with other principles 

Mediation is a consensual process in which the disputing parties decide the resolution of 
their dispute themselves with the help of a mediator, rather than having a ruling imposed upon 
them. The parties’ participation in mediation, often accompanied by counsel, allows them to 
reach results that are tailored to their interests and needs, and leads to their greater satisfaction 
in the process and results. Moreover, disputing parties often reach settlement earlier through 
mediation, because of the expression of emotions and exchanges of information that occur as 
part of the mediation process. 

Society at large benefits as well when conflicts are resolved earlier and with greater 
participant satisfaction. Earlier settlements can reduce the disruption that a dispute can cause in 
the lives of others affected by the dispute, such as the children of a divorcing couple or the 
customers, clients and employees of businesses engaged in conflict. See generally, Jeffrey 
Rubin, Dean Pruitt and Sung Hee Kim, Social Conflict: Escalation, Stalemate and Settlement 
68-116 (2d ed. 1994) (discussing reasons for, and manner and consequences of conflict 
escalation). When settlement is reached earlier, personal and societal resources dedicated to 
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resolving disputes can be invested in more productive ways. The public justice system gains 
when those using it feel satisfied with the resolution of their disputes because of their positive 
experience in a court-related mediation. Finally, mediation can also produce important ancillary 
effects by promoting an approach to the resolution of conflict that is direct and focused on the 
interests of those involved in the conflict, thereby fostering a more civil society and a richer 
discussion of issues basic to policy. See Nancy H. Rogers & Craig A. McEwen, Employing the 
Law to Increase the Use of Mediation and to Encourage Direct and Early Negotiations, 13 Ohio 
St. J. on Disp. Resol. 831 (1998); see also Frances McGovern, Beyond Efficiency: A Bevy of 
ADR Justifications (An Unfootnoted Summary), 3 Disp. Resol. Mag. 12-13 (1997); Wayne D. 
Brazil, Comparing Structures for the Delivery of ADR Services by Courts: Critical Values and 
Concerns, 14 Ohio St. J. on Disp. Resol. 715 (1999); Robert D. Putnam, Bowling Alone: The 
Collapse and Revival of American Community (2000) (discussion the causes for the decline of 
civic engagement and ways of ameliorating the situation). 

State courts and legislatures have perceived these benefits, as well as the popularity of 
mediation, and have publicly supported mediation through funding and statutory provisions that 
have expanded dramatically over the last twenty years. See, Cole et al., supra 5:1-5:19; Richard 
C. Reuben, The Lawyer Turns Peacemaker, 82 A.B.A. J. 54 (Aug. 1996). The legislative 
embodiment of this public support is more than 2500 state and federal statutes and many more 
administrative and court rules related to mediation. See Cole et al, supra apps. A and B. 

The primary guarantees of fairness within mediation are the integrity of the process and 
informed self-determination. Self-determination also contributes to party satisfaction. 
Consensual dispute resolution allows parties to tailor not only the result but also the process to 
their needs, with minimal intervention by the State. For example, parties can agree with the 
mediator on the general approach to mediation, including whether the mediator will be 
evaluative or facilitative. This party agreement is a flexible means to deal with expectations 
regarding the desired style of mediation, and so increases party empowerment. Indeed, some 
scholars have theorized that individual empowerment is a central benefit of mediation. See, e.g., 
Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation (1994). 

Self-determination is encouraged by provisions that limit the potential for coercion of the 
parties to accept settlements, see Section 9(a), and that allow parties to have counsel or other 
support persons present during the mediation session. See Section 10. The Act promotes the 
integrity of the mediation process by requiring the mediator to disclose conflicts of interest, and 
to be candid about qualifications. See Section 9. 

3. Importance of uniformity. 

This Act is designed to simplify a complex area of the law. Currently, legal rules 
affecting mediation can be found in more than 2500 statutes. Many of these statutes can be 
replaced by the Act, which applies a generic approach to topics that are covered in varying 
ways by a number of specific statutes currently scattered within substantive provisions. 

Existing statutory provisions frequently vary not only within a State but also by State in 
several different and meaningful respects. The privilege provides an important example. 
Virtually all States have adopted some form of privilege, reflecting a strong public policy 
favoring confidentiality in mediation. However, this policy is effected through more than 250 
different state statutes. Common differences among these statutes include the definition of 
mediation, subject matter of the dispute, scope of protection, exceptions, and the context of the 
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mediation that comes within the statute (such as whether the mediation takes place in a court or 
community program or a private setting). 

Uniformity of the law helps bring order and understanding across state lines, and 
encourages effective use of mediation in a number of ways. First, uniformity is a necessary 
predicate to predictability if there is any potential that a statement made in mediation in one 
State may be sought in litigation or other legal processes in another State. For this reason, the 
UMA will benefit those States with clearly established law or traditions, such as Texas, 
California, and Florida, ensuring that the privilege for mediation communications made within 
those States is respected in other States in which those mediation communications may be 
sought. The law of privilege does not fit neatly into a category of either substance or procedure, 
making it difficult to predict what law will apply. See, e.g., U.S. v. Gullo, 672 F.Supp. 99 
(W.D.N.Y. 1987) (holding that New York mediation-arbitration privilege applies in federal 
court grand jury proceeding); Royal Caribbean Corp. v. Modesto, 614 So.2d 517 (Fla. App. 
1992) (holding that Florida mediation privilege law applies in federal Jones Act claim brought 
in Florida court). Moreover, parties to a mediation cannot always know where the later 
litigation or administrative process may occur. Without uniformity, there can be no firm 
assurance in any State that a mediation is privileged. Ellen E. Deason, The Quest for 
Uniformity in Mediation Confidentiality: Foolish Consistency or Crucial Predictability?, 85 
MARQUETTE L.REV.79 (2001). 

A second benefit of uniformity relates to cross-jurisdictional mediation. Mediation 
sessions are increasingly conducted by conference calls between mediators and parties in 
different States and even over the Internet. Because it is unclear which State’s laws apply, the 
parties cannot be assured of the reach of their home state’s confidentiality protections. 

A third benefit of uniformity is that a party trying to decide whether to sign an agreement 
to mediate may not know where the mediation will occur and therefore whether the law will 
provide a privilege or the right to bring counsel or support person. Uniformity will add 
certainty on these issues, and thus allows for more informed party self-determination. 

Finally, uniformity contributes to simplicity. Mediators and parties who do not have 
meaningful familiarity with the law or legal research currently face a more formidable task in 
understanding multiple confidentiality statutes that vary by and within relevant States than they 
would in understanding a Uniform Act. Mediators and parties often travel to different States for 
the mediation sessions. If they do not understand these legal protections, participants may react 
in a guarded way, thus reducing the candor that these provisions are designed to promote, or 
they may unnecessarily expend resources to have the legal research conducted. 

4. Ripeness of a uniform law. 

The drafting of the Uniform Mediation Act comes at an opportune moment in the 
development of the law and the mediation field. 

First, States in the past thirty years have been able to engage in considerable 
experimentation in terms of statutory approaches to mediation, just as the mediation field itself 
has experimented with different approaches and styles of mediation. Over time clear trends 
have emerged, and scholars and practitioners have a reasonable sense as to which types of legal 
standards are helpful, and which kinds are disruptive. The Drafters have studied this 
experimentation, enabling state legislators to enact the Act with the confidence that can only 
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come from learned experience. See Symposium on Drafting a Uniform/Model Mediation Act, 
13 Ohio St. J. on Disp. Resol. 787, 788 (1998). 

Second, as the use of mediation becomes more common and better understood by 
policymakers, States are increasingly recognizing the benefits of a unified statutory 
environment for privilege that cuts across all applications. This modern trend is seen in about 
half of the States that have adopted statutes of general application, and these broad statutes 
provide guidance on effective approaches to a more general privilege. See, e.g., Ariz. Rev. Stat. 
Ann. Section 12-2238 (West 1993); Ark. Code Ann. Section 16-7-206 (1993); Cal. Evid. Code 
Section 1115, et seq. (West 1997); Iowa Code Section 679C.2 (1998); Kan. Stat. Ann. Section 
60-452 (1964); La. Rev. Stat. Ann. Section 9:4112 (1997); Me. R. Evid. Section 408 (1993); 
Mass. Gen. Laws ch. 233, Section 23C (1985); Minn. Stat. Ann. Section 595.02 (1996); Neb. 
Rev. Stat. Section 25-29 14 (1997); Nev. Rev. Stat. Section 48.109(3) (1993); N.J. Rev. Stat. 
Section 2A:23A-9 (1987); Ohio Rev. Code Ann. Section 23 17.023 (West 1996); Okla. stat. tit. 
12, Section 1805 (1983); Or. Rev. Stat. Ann. Section 36.220 (1997); 42 Pa. Cons. Stat. Ann. 
Section 5949 (1996); R.I. Gen. Laws Section 9-19-44 (1992); S.D. Codified Laws Section 
19-13-32 (1998); Tex. Civ. Prac. & Rem. Code Section 154.053 (c) (1999); Utah Code Ann. 
Section 30-3-38(4) (2000); Va. Code Ann. Section 8.01-576.10 (1994); Wash. Rev. Code 
Section 5.60.070 (1993); Wis. Stat. Section 904.085(4)(a) (1997); Wyo. Stat. Ann. Section 
1-43-103 (1991). 

5. A product of a consensual process. 

The Mediation Act results from an historic collaboration. The Uniform Law Commission 
Drafting Committee, chaired by Judge Michael B. Getty, was joined in the drafting of this Act 
by a Drafting Committee sponsored by the American Bar 

Association, working through its Section of Dispute Resolution, which was co-chaired by 
former American Bar Association President Roberta Cooper Ramo (Modrall, Sperling, Roehl, 
Harris & Sisk, P.A.) and Chief Justice Thomas J. Moyer of the Supreme Court of Ohio. The 
leadership of both organizations had recognized that the time was ripe for a uniform law on 
mediation. While both Drafting Committees were independent, they worked side by side, 
sharing resources and expertise in a collaboration that augmented the work of both Drafting 
Committees by broadening the diversity of their perspectives. See Michael B. Getty, Thomas J. 
Moyer & Roberta Cooper Ramo, Preface to Symposium on Drafting a Uniform/Model 
Mediation Act, 13 Ohio St. J. on Disp. Resol. 787 (1998). For instance, the Drafting 
Committees represented various contexts in which mediation is used: private mediation, 
court-related mediation, community mediation, and corporate mediation. Similarly, they also 
embraced a spectrum of viewpoints about the goals of mediation – efficiency for the parties and 
the courts, the enhancement of the possibility of fundamental reconciliation of the parties, and 
the enrichment of society through the use of less adversarial means of resolving disputes. They 
also included a range of viewpoints about how mediation is to be conducted, including, for 
example, strong proponents of both the evaluative and facilitative models of mediation, as well 
as supporters and opponents of mandatory mediation. 

Finally, with the assistance of a grant from the William and Flora Hewlett Foundation, 
both Drafting Committees had substantial academic support for their work by many of 
mediation’s most distinguished scholars, who volunteered their time and energies out of their 
belief in the utility and timeliness of a uniform mediation law. These included members of the 
faculties of Harvard Law School, the University of Missouri-Columbia School of Law, the 
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Ohio State University College of Law, and Bowdoin College, including Professors Frank E.A. 
Sander (Harvard Law School); Chris Guthrie, John Lande, James Levin, Richard C. Reuben, 
Leonard L. Riskin, Jean R. Sternlight (University of Missouri-Columbia School of Law); James 
Brudney, Sarah R. Cole, L. Camille Hébert, Nancy H. Rogers, Joseph B. Stulberg, Laura 
Williams, and Charles Wilson (Ohio State University College of Law); Jeanne Clement (Ohio 
State University College of Nursing); and Craig A. McEwen (Bowdoin College). The Hewlett 
support also made it possible for the Drafting Committees to bring noted scholars and 
practitioners from throughout the nation to advise the Committees on particular issues. These 
are too numerous to mention but the Committees especially thank those who came to meetings 
at the advisory group’s request, including Peter Adler, Christine Carlson, Jack Hanna, Eileen 
Pruett, and Professors Ellen Deason, Alan Kirtley, Kimberlee K. Kovach, Thomas J. 
Stipanowich, and Nancy Welsh. 

Their scholarly work for the project examined the current legal structure and 
effectiveness of existing mediation legislation, questions of quality and fairness in mediation, 
as well as the political environment in which uniform or model legislation operates. See Frank 
E.A. Sander, Introduction to Symposium on Drafting a Uniform/Model Mediation Act, 13 Ohio 
St. J. on Disp. Resol. 791 (1998). Much of this work was published as a law review symposium 
issue. See Symposium on Drafting a Uniform/Model Mediation Act, 13 Ohio St. J. Disp. Resol. 
787 (1998). 

Finally, observers from a vast array of mediation professional and provider organizations 
also provided extensive suggestions to the Drafting Committees, including: the Association for 
Conflict Resolution (formerly the Society of Professionals in Dispute Resolution, Academy of 
Family Mediators and CRE/Net), National Council of Dispute Resolution Organizations, 
American Arbitration Association, Federal Mediation and Conciliation Service, Judicial 
Arbitration and Mediation Services, Inc. (JAMS), CPR Institute for Dispute Resolution, 
International Academy of Mediators, National Association for Community Mediation, and the 
California Dispute Resolution Council. Other official observers to the Drafting Committees 
included: the American Bar Association Section of Administrative Law and Regulatory 
Practice, American Bar Association Section of Litigation, American Bar Association Senior 
Lawyers Division, American Bar Association Section of Torts and Insurance Practice, 
American Trial Lawyers Association, Equal Employment Advisory Council, National 
Association of District Attorneys, and the Society of Professional Journalists. 

Similarly, the Act also received substantive comments from several state and local Bar 
Associations, generally working through their ADR committees, including: the Alameda 
County Bar Association, the Beverly Hills Bar Association, the State Bar of California, the 
Chicago Bar Association, the Louisiana State Bar Association, the Minnesota State Bar 
Association, and the Mississippi Bar. In addition, the Committees’ work was supplemented by 
other individual mediators and mediation professional organizations too numerous to mention. 

6. Drafting philosophy. 

Mediation often involves both parties and mediators from a variety of professions and 
backgrounds, many of who are not attorneys or represented by counsel. With this in mind, the 
Drafters sought to make the provisions accessible and understandable to readers from a variety 
of backgrounds, sometimes keeping the Act shorter by leaving some discretion in the courts to 
apply the provisions in accordance with the general purposes of the Act, delineated and 
expanded upon in Section 1 of this Prefatory Note. These policies include fostering prompt, 
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economical, and amicable resolution, integrity in the process, self-determination by parties, 
candor in negotiations, societal needs for information, and uniformity of law. 

The Drafters sought to avoid including in the Act those types of provisions that should 
vary by type of program or legal context and that were therefore more appropriately left to 
program-specific statutes or rules. Mediator qualifications, for example, are not prescribed by 
this Act. The Drafters also recognized that some general standards are often better applied 
through those who administer ethical standards or local rules, where an advisory opinion might 
be sought to guide persons faced with immediate uncertainty. Where individual choice or 
notice was important to allow for self-determination or avoid a trap for the unwary, such as for 
nondisclosure by the parties outside the context of proceedings, the Drafters left the matter 
largely to local rule or contract among the participants. As the result, the Act largely governs 
those narrow circumstances in which the mediation process comes into contact with formal 
legal processes. 

Finally, the Drafters operated with respect for local customs and practices by using the 
Act to establish a floor rather than a ceiling for some protections. It is not the intent of the Act 
to preempt state and local court rules that are consistent with the Act, such as those 
well-established rules in Florida. See, for example, Fla.R.Civ.P. Rule 1.720; see also Sections 
12 and 15. 

Consistent with existing approaches in law, and to avoid unnecessary disruption, the Act 
adopts the structure used by the overwhelming majority of these general application States: the 
evidentiary privilege. However, many state and local laws do not conflict with the Act and 
would not be preempted by it. For example, statutes and court rules providing standards for 
mediators, setting limits of compulsory participation in mediation, and providing mediator 
qualifications would remain in force. 

The matter may be less clear if the existing provisions relate to the mediation privilege. 
Legislative notes provide guidance on some key issues. Nevertheless, in order to achieve the 
simplicity and clarity sought by the Act, it will be important in each State to review existing 
privilege statutes and specify in Section 15 which will be repealed and which will remain in 
force. 
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UNIFORM MEDIATION ACT 

SECTION 1. TITLE. This [Act] may be cited as the Uniform Mediation Act. 

SECTION 2. DEFINITIONS. In this [Act]: 

(1) “Mediation” means a process in which a mediator facilitates communication and 

negotiation between parties to assist them in reaching a voluntary agreement regarding their dispute. 

(2) “Mediation communication” means a statement, whether oral or in a record or verbal or 

nonverbal, that occurs during a mediation or is made for purposes of considering, conducting, 

participating in, initiating, continuing, or reconvening a mediation or retaining a mediator. 

(3) “Mediator” means an individual who conducts a mediation. 

(4) “Nonparty participant” means a person, other than a party or mediator, that participates in a 

mediation. 

(5) “Mediation party” means a person that participates in a mediation and whose agreement is 

necessary to resolve the dispute. 

(6) “Person” means an individual, corporation, business trust, estate, trust, partnership, 

limited liability company, association, joint venture, government; governmental subdivision, 

agency, or instrumentality; public corporation, or any other legal or commercial entity. 

(7) “Proceeding” means: 

(A) a judicial, administrative, arbitral, or other adjudicative process, 
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including related pre-hearing and post-hearing motions, conferences, and discovery; or (B) a 

legislative hearing or similar process. 

(8) “Record” means information that is inscribed on a tangible medium or that is stored in an 

electronic or other medium and is retrievable in perceivable form. 

(9) “Sign” means: 

(A) to execute or adopt a tangible symbol with the present intent to authenticate a 

record; or 

(B) to attach or logically associate an electronic symbol, sound, or process to or with a 

record with the present intent to authenticate a record. 

Reporter’s Notes 

1. Section 2(1). “Mediation.” 

The emphasis on negotiation in this definition is intended to exclude adjudicative processes, 
such as arbitration and fact-finding, as well as counseling. It was not intended to distinguish among 
styles or approaches to mediation. An earlier draft used the word “conducted,” but the Drafting 
Committees preferred the word “assistance” to emphasize that, in contrast to an arbitration, a 
mediator has no authority to issue a decision. The use of the word “facilitation” is not intended to 
express a preference with regard to approaches of mediation. The Drafters recognize approaches 
to mediation will vary widely. 

2. Section 2(2). “Mediation Communication.” 

Mediation communications are statements that are made orally, through conduct, or in 
writing or other recorded activity. This definition is aimed primarily at the privilege provisions of 
Sections 4-6. It is similar to the general rule, as reflected in Uniform Rule of Evidence 801, 
which defines a “statement” as “an oral or written assertion or nonverbal conduct of an 
individual who intends it as an assertion.” Most generic mediation privileges cover 
communications but do not cover conduct that is not intended as an assertion. Ark. Code Ann. 
Section 16-7-206 (1993); Cal. Evid. Code Section 1119 (West 1997); Fla. Stat. Ann. Section 44.102 
(1999); Iowa Code Ann. Section 679C.3 (1998); Kan. Stat. Ann. Section 60-452a (1964) (assertive 
representations); Mass. Gen. Laws ch. 233, Section 23C (1985); Mont. Code Ann. Section 26-1-8 13 
(1999); Neb. Rev. Stat. Section 25-29 14 (1997); Nev. Rev. Stat. Section 25-29 14 (1997) (assertive 
representations); N.C. Gen. Stat. 7A-38.1(1) (1995); N.J. Rev. Stat. Section 2A:23A-9 (1987); Ohio 
Rev. Code Ann. Section 23 17.023 (West 1996); Okla. Stat. tit. 12, 
Section 1805 (1983); Or. Rev. Stat. Ann. Section 36.220 (1997); 42 Pa. Cons. Stat. Ann. Section 
5949 (1996); R.I. Gen. Laws Section 9-19-44 (1992); S.D. Codified Laws Section 19-13-32 
(1998); Va. Code Ann. Section 8.01-576.10 (1994); Wash. Rev. Code Section 5.60.070 (1993); Wis. 
Stat. Section 904.085(4)(a) (1997); Wyo. Stat. Ann. Section 1-43-103 (1991). The mere fact that a 
person attended the mediation – in other words, the physical presence of a person – is not a 
communication. By contrast, nonverbal conduct such as nodding in response to a 
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question would be a “communication” because it is meant as an assertion, however nonverbal 
conduct such as smoking a cigarette during the mediation session typically would not be a 
“communication” because it was not meant by the actor as an assertion. 

A mediator’s mental impressions and observations about the mediation present a more 
complicated question, with important practical implications. See Olam v. Congress Mortgage Co., 68 
F.Supp. 2d 1110 (N.D. Cal. 1999). As discussed below, the mediation privilege is modeled after, and 
draws heavily upon, the attorney-client privilege, a strong privilege that is supported by 
well-developed case law. Courts are to be expected to look to that well developed body of law in 
construing this Act. In this regard, mental impressions that are based even in part on mediation 
communications would generally be protected by privilege. 

More specifically, communications include both statements and conduct meant to inform, 
because the purpose of the privilege is to promote candid mediation communications. U.S. v. 
Robinson, 121 F.3d 911, 975 (5th Cir., 1997). By analogy to the attorney-client privilege, silence in 
response to a question may be a communication, if it is meant to inform. U.S. v. White, 950 F.2d 
426, 430 n.2 (7th Cir., 1991). Further, conduct meant to explain or communicate a fact, such as the 
re-enactment of an accident, is a communication. See Weinstein’s Federal Evidence 503.14 (2000). 
Similarly, a client’s revelation of a hidden scar to an attorney in response to a question is a 
communication if meant to inform. In contrast, a purely physical phenomenon, such as a tattoo or 
the color of a suit of clothes, observable by all, is not a communication. 

If evidence of mental impressions would reveal, even indirectly, mediation communications, 
then that evidence would be blocked by the privilege. Gunther v. U.S., 230 F.2d 222, 223-224 (D.C. 
Cir. 1956). For example, a mediator’s mental impressions of the capacity of a mediation participant to 
enter into binding mediated settlement agreement would be privileged if that impression was in part 
based on the statements that the party made during the mediation, because the testimony might 
reveal the content or character of the mediation communications upon which the impression is based. 
In contrast, the mental impression would not be privileged if it was based exclusively on the 
mediator’s observation of that party wearing heavy clothes and an overcoat on a hot summer day 
because the choice of clothing was not meant to inform. Darrow v. Gunn, 594 F.2d 767, 774 (9th Cir. 
1979). 

There is no justification for making readily observable conduct privileged, certainly not 
more privileged than it is under the attorney-client privilege. If the conduct is seen in the mediation 
room, it can also be observed, even photographed, outside of the mediation room, as well as in other 
contexts. One of the primary reasons for making mediation communications privileged is to 
promote candor, and excluding evidence of a readily observable characteristic is not necessary to 
promote candor. In re Walsh, 623 F.2d 489, 494 (7th Cir., 1980). 

The provision makes clear that conversations to initiate mediation and other non-session 
communications that are related to a mediation are considered “mediation communications.” Most 
statutes are silent on the question of whether they cover conversations to initiate mediation. 
However, candor during these initial conversations is critical to insuring a thoughtful agreement to 
mediate, and the Act therefore extends confidentiality to these conversations to encourage that 
candor. 

The definition in Section 2(2) is narrowly tailored to permit the application of the privilege to 
protect communications that a party would reasonably believe would be confidential, such as the 
explanation of the matter to an intake clerk for a community mediation program, and 
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communications between a mediator and a party that occur between formal mediation sessions. 
These would be communications “made for the purposes of considering, initiating, continuing, or 
reconvening a mediation or retaining a mediator.“ This language protects the confidentiality of 
such a communication when doing so advances the underlying policies of the privilege, while at 
the same time gives the courts the latitude to restrict the application of the privilege in situations 
where such an application of the privilege would constitute an abuse. For example, an 
individual trying to hide information from a court might later attempt to characterize a call to an 
acquaintance about a dispute as an inquiry to the acquaintance about the possibility of mediating the 
dispute. This definition would permit the court to disallow a communication privilege, and admit 
testimony from that acquaintance by finding that the communication was not “made for the purposes 
of initiating considering, initiating, continuing, or reconvening a mediation or retaining a mediator.” 

Responding in part to public concerns about the complexity of earlier drafts, the Drafting 
Committees also elected to leave the question of when a mediation ends to the sound judgment of 
the courts to determine according to the facts and circumstances presented by individual cases. See 
Bidwell v. Bidwell, 173 Or. App. 288 (2001) (ruling that letters between attorneys for the parties 
that were sent after referral to mediation and related to settlement were mediation communications 
and therefore privileged under the Oregon statute). In weighing language about when a mediation 
ends, the Drafting Committees considered other more specific approaches for answering these 
questions. One approach in particular would have terminated the mediation after a specified 
period of time if the parties failed to reach an agreement, such as the 10-day period specified in Cal. 
Evid. Code Section 1125 (West 1997) (general). However, the Drafting Committees rejected that 
approach because it felt that such a requirement could be easily circumvented by a routine 
practice of extending mediation in a form mediation agreement. Indeed, such an extension in a 
form agreement could result in the coverage of communications unrelated to the dispute for years to 
come, without furthering the purposes of the privilege. 

Finally, this definition would also include mediation “briefs” and other reports that are 
prepared by the parties for the mediator. Whether the document is prepared for the mediation is a 
crucial issue. For example, a tax return brought to a divorce mediation would not be a “mediation 
communication” because it was not a “statement made as part of the mediation,” even though it may 
have been used extensively in the mediation. However, a note written on the tax return to clarify a 
point for other participants would be a mediation communication. Similarly, a memorandum 
specifically prepared for the mediation by the party or the party’s representative explaining the 
rationale behind certain positions taken on the tax return would be a “mediation communication.” 
Documents prepared for the mediation by expert witnesses attending the mediation would also 
be covered by this definition. See Section 4(b)(3). 

3. Section 2(3). “Mediator.” 

Several points are worth stressing with regard to the definition of mediator. First, this 
definition should be read in conjunction with Section 9(c), which makes clear that the Act does 
not require that a mediator have a special qualification by background or profession. Second, this 
definition should be read in conjunction with the model language in Section 9(a) through (e) on 
disclosures of conflicts of interest. Finally, the use of the word “conducts” is intended to be value 
neutral, and should not be read to express a preference for the manner by which mediations are 
conducted. Compare Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and 
Tactics: A Grid for the Perplexed, 1 Harv. NEG. L. REV. 7 (1996) with Joseph B. Stulberg, 
Facilitative vs. Evaluative Mediator Orientations: Piercing the “Grid” Lock, 24 FLA. ST. U. L. 
REV. 985 (1997) 
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4. Section 2(4). “Nonparty Participant.” 

This definition would cover experts, friends, support persons, potential parties, and others 
who participate in the mediation. The definition is pertinent to the privilege accorded nonparty 
participants in Section 4(b)(3), and to the ability of parties to bring attorneys or support persons in 
Section 10. In the event that an attorney is deemed to be a nonparty participant, that attorney would 
be constricted in exercising that right by ethical provisions requiring the attorney to act in ways 
that are consistent with the interests of the client. See Model Rule of Professional Conduct 1.3 
(Diligence. A lawyer shall act with reasonable diligence and promptness in representing a client.); 
and Rule 1.6(a) (Confidentiality of Information. A lawyer shall not reveal information relating to 
representation of a client unless the client consents after consultation, except for disclosures that are 
impliedly authorized in order to carry out the representation, and except as stated in paragraph (b).). 
 

5. Section 2(5). “Mediation Party.” 

The Act defines “mediation party” to be a person who participates in a mediation and whose 
agreement is necessary to resolve the dispute. These limitations are designed to prevent someone with 
only a passing interest in the mediation, such as a neighbor of a person embroiled in a dispute, from 
attending the mediation and then blocking the use of information or taking advantage of rights meant 
to be accorded to parties. Such a person would be a non-party participant and would have only a 
limited privilege. See Section 4(b)(3). Similarly, counsel for a mediation party would not be a 
mediation party, because their agreement is not necessary to the resolution of the dispute. 

Because of these structural limitations on the definition of parties, participants who do not 
meet the definition of “mediation party,” such as a witness or expert on a given issue, do not 
have the substantial rights under additional sections that are provided to parties. Rather, these 
non-party participants are granted a more limited privilege under Section 4(b)(3). Parties seeking 
to apply restrictions on disclosures by such participants – including their attorneys and other 
representatives – should consider drafting such a confidentiality obligation into a valid and binding 
agreement that the participant signs as a condition of participation in the mediation. 

A mediation party may participate in the mediation in person, by phone, or electronically. A 
person, as defined in Section 2(6), may participate through a designated agent. If the party is an 
entity, it is the entity, rather than a particular agent, that holds the privilege afforded in Sections 4-6. 

6. Section 2(6). “Person.” 

Sections 2(6) adopts the standard language recommended by the National Conference of 
Commissioners of Uniform State Laws for the drafting of statutory language, and the term should be 
interpreted in a manner consistent with that usage. 

7. Section 2(7). “Proceeding.” 

Section 2(7) defines the proceedings to which the Act applies, and should be read broadly to 
effectuate the intent of the Act. It was added to allow the Drafters to delete repetitive language 
throughout the Act, such as judicial, administrative, arbitral, or other adjudicative processes, including 
related pre-hearing and post-hearing motions, conferences, and discovery, or legislative hearings or 
similar processes. 
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8. Section 2(8). “Record” and Section 2(9). “Sign.” 

These Sections adopt standard language approved by the Uniform Law Conference that 
is intended to conform Uniform Acts with the Uniform Electronic Transactions Act (UETA) and its 
federal counterpart, Electronic Signatures in Global and National Commerce Act (E-Sign) (15 U.S.C 
7001, etc seq. (2000). 

Both UETA and E-Sign were written in response to broad recognition of the commercial and 
other use of electronic technologies for communications and contracting, and the consensus that the 
choice of medium should not control the enforceability of transactions. These Sections are 
consistent with both UETA and E-Sign. UETA has been adopted by the Conference and received 
the approval of the American Bar Association House of Delegates. As of December 2001, it had 
been enacted in more than 35 states. See also Section 11, Relation to Electronic Signatures in Global 
and National Commerce Act. 

The practical effect of these provisions is to make clear that electronic signatures and 
documents have the same authority as written ones for purposes of establishing an agreement to 
mediate under Section 3(a), party opt-out of the mediation privilege under Section 3(c), and 
participant waiver of the mediation privilege under Section 5(a). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SECTION 3. SCOPE. 
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(a) Except as otherwise provided in subsection (b) or (c), this [Act] applies to a 
mediation in which: 

(1) the mediation parties are required to mediate by statute or court or 
administrative agency rule or referred to mediation by a court, administrative agency, or arbitrator; 

(2) the mediation parties and the mediator agree to mediate in a record that 
demonstrates an expectation that mediation communications will be privileged against disclosure; 
or 

(3) the mediation parties use as a mediator an individual who holds himself or 
herself out as a mediator or the mediation is provided by a person that holds itself out as providing 
mediation. 

(b) The [Act] does not apply to a mediation: 
(1) relating to the establishment, negotiation, administration, or termination of a 

collective bargaining relationship; 
(2) relating to a dispute that is pending under or is part of the processes 

established by a collective bargaining agreement, except that the [Act] applies to a mediation arising 
out of a dispute that has been filed with an administrative agency or court; 

(3) conducted by a judge who might make a ruling on the case; or 
(4) conducted under the auspices of: 

(A) a primary or secondary school if all the parties are students or 
(B) a correctional institution for youths if all the parties are residents of 

that institution. 
(c) If the parties agree in advance in a signed record, or a record of proceeding 

reflects agreement by the parties, that all or part of a mediation is not privileged, the privileges under 
Sections 4 through 6 do not apply to the mediation or part agreed upon. However, Sections 4 through 
6 apply to a mediation communication made by a person that has not received actual notice of 
the agreement before the communication is made. 

 
Legislative Note: To the extent that the Act applies to mediations conducted under the authority of a 
State’s courts, State judiciaries should consider enacting conforming court rules. 

Reporter’s Notes 

1. In general. 

The Act is broad in its coverage of mediation, a departure from the common state statutes that 
apply to mediation in particular contexts, such as court-connected mediation 

or community mediation, or to the mediation of particular types of disputes, such as worker’s 
compensation or civil rights. See, e.g., Neb. Rev. Stat. Section 48-168 (1993) (worker’s 
compensation); Iowa Code Section 216.15A (1999) (civil rights). Moreover, unlike many mediation 
privileges, it also applies in some contexts in which the Rules of Evidence are not consistently 
followed, such as administrative hearings and arbitration. 

Whether the Act in fact applies is a crucial issue because it determines not only the 
application of the mediation privilege but also whether the mediator has the obligations regarding 
the disclosure of conflicts of interest and, if asked, qualifications in Section 9; is prohibited from 
making disclosures about the mediation to courts, agencies and investigative authorities in Section 7; 
and must accommodate requirements regarding accompanying individuals in Section 10. 

Because of the breadth of the Act’s coverage, it is important to delineate its scope with 
precision. Section 3(a) sets forth three different mechanisms that trigger the Act’s coverage, and will 
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likely cover most mediation situations that commonly arise. Section 3(b) on the other hand, carves 
out a series of narrow and specific exemptions from the Act’s coverage. Finally, Section 3(c) 
provides a vehicle through which parties who would be mediating in a context covered by Section 
3(a) may “opt out” of the Act’s protections and responsibilities. The central operating principle 
throughout this Section is that the Act should support, and guide, the parties’ reasonable 
expectations about whether the mediations in which they are participating are included within the 
scope of the Act. 

2. Section 3(a). Mediations covered by Act; triggering mechanisms. 

Section 3(a) sets forth three conditions, the satisfaction of any one of which will trigger the 
application of the Act. This triggering requirement is necessary because the many different forms, 
contexts, and practices of mediation and other methods of dispute resolution make it sometimes 
difficult to know with certainty whether one is engaged in a mediation or some other dispute 
resolution or prevention process that employs mediation and related principles. See, e.g., Ellen J. 
Waxman & Howard Gadlin, Ombudsmen: A Buffer Between Institutions, Individuals, 4 DISP. 
RESOL. MAg. 21 (Summer 1998) (describing functions of ombuds, which can at times include 
mediation concepts and skills); Janice Fleischer & Zena Zumeta, Group Facilitation: A Way to 
Address Problems Collaboratively, 4 DISP. RESOL. MAG.. 4 (Summer 1998) (comparing 
post-dispute mediation with pre-dispute facilitation); Lindsay “Peter” White, Partnering: Agreeing to 
Work Together on Problems, 4 DISP. RESOL. MAG. 18 (Summer 1998) (describing a common 
collaborative problem solving technique used in the construction industry). This problem is 
exacerbated by the fact that unlike other professionals – such as doctors, lawyers, and social workers 
– mediators are not licensed and the process they conduct is informal. If the intent to mediate is not 
clear, even a casual discussion over a backyard fence might later be deemed to have been a mediation, 
unfairly surprising those involved and frustrating the reasonable expectations of the parties. The 
first triggering mechanism, Section 3 (a)( 1), subject to exceptions provided in 3(b), covers those 
situations in which mediation parties are either required to mediate or referred to mediation by 
governmental institutions or by an arbitrator. Administrative agencies include those public agencies 
with the authority to prescribe rules and regulations to administer a statute, as well as the authority to 
adjudicate matters arising under such a statute. They include agricultural departments, child protective 
services, civil rights commissions and worker’s compensation boards, to name only a few. Through 
this triggering mechanism, the formal court-referred mediation that many people associate with 
mediation is clearly covered by the Act. 

Where Section 3(a)(1) focuses on publicly referred mediations, the second triggering 
mechanism, Section 3(a)(2), furthers party autonomy by allowing mediation parties and the mediator 
to trigger the Act by agreeing to mediate in a record that is signed by the parties and by the 
mediator. A later note by one party that they agreed to mediate would not constitute a record of an 
agreement to mediate. In addition, the record must demonstrate the expectation of the mediation 
parties and the mediator that the mediation communications will have a privilege against disclosure. 

Yet significantly, these individuals are not required to use any magic words to obtain the 
protection of the Act. See Haghighi v. Russian-American Broadcasting Co., 577 N.W.2d 927 
(Minn.1998). The lack of a requirement for magic words tracks the intent to be inclusive and to 
embrace the many different approaches to mediation. Moreover, were magic words required, party 
and mediator expectations of confidentiality under the Act might be frustrated, since a mediation 
would only be covered by the Act if the institution remembered to include them in any agreement. 

The phrase “privileged against disclosure” clarifies the type of expectations that the record 
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must demonstrate tin order to show an expectation of confidentiality in a subsequent legal setting. 
Mere generalized expectations of confidentiality in a non-legal setting are not enough to trigger the 
Act if the case does not fit under Sections 3(a)(1) or 3(a)(3). Take for example a dispute in a 
university between the heads of the Spanish and Latin departments that is mediated or “worked out 
informally” with the assistance of the head of the French department, at the suggestion of the 
university provost. Such a mediation would not reasonably carry with it party or mediator 
expectations that the mediation would be conducted pursuant to an evidentiary privilege, rights of 
disclosure and accompaniment and the other protections and obligations of the Act. Indeed, some 
of the parties and the mediator may more reasonably expect that the mediation results, and even 
the underlying discussions, would be disclosed to the university provost, and perhaps communicated 
throughout the parties’ respective departments and elsewhere on campus. By contrast, however, if 
the university has a written policy regarding the mediation of disputes that embraces the Act, and 
the mediation is specifically conducted pursuant to that policy, and the parties agree to participate in 
mediation in a record signed by the parties, then the parties would reasonably expect that the Act 
would apply and conduct themselves accordingly, both in the mediation and beyond. 

 
The third triggering mechanism, Section 3(a)(3), focuses on individuals and organizations that 

provide mediation services and provides that the Act applies when the mediation is conducted by one 
who is held out as a mediator. For example, disputing neighbors who mediate with a volunteer at a 
community mediation center would be covered by the Act, since the center holds itself out as 
providing mediation services. Similarly, mediations conducted by a private mediator who advertises 
his or her services as a mediator would also be covered, since the private mediator holds himself or 
herself out to the public as a mediator. Because the mediator is publicly held out as a mediator, the 
parties may reasonably expect mediations they conduct to be conducted pursuant to relevant law, 
specifically the Act. By including those mediations conducted by private mediators who hold 
themselves out as mediators, the Act tracks similar doctrines regarding other professions. In other 
contexts, “holding out” has included making a representation in a public manner of being in the 
business or having another person make that representation. See 18A Am. Jur.2d Corporations 
Section 271 (1985). 

Mediations can be conducted by ombuds practitioners. See Standards for the Establishment 
and Operation of Ombuds Offices (August 2001). If such a mediation is conducted pursuant to one 
of these triggering mechanisms, such as a written agreement under Section 3 (a)(2), it will be 
protected under the terms of the Act. There is no intent by the Drafters to exclude or include 
mediations conducted by an ombuds a priori. The terms of the Act determine applicability, not a 
mediator’s formal title. 

Finally, on the issue of Section 3(a) inclusions into the Act, the Drafting Committees 
discussed whether it should cover the many cultural and religious practices that are similar to 
mediation and that use a person similar to the mediator, as defined in this Act. On the one hand, 
many of these cultural and religious practices, like more traditional mediation, streamline and 
resolve conflicts, while solving problems and restoring relationships. Some examples of these 
practices are Ho’oponopono, circle ceremonies, family conferencing, and pastoral or marital 
counseling. These cultural and religious practices bring richness to the quality of life and contribute to 
traditional mediation. On the other hand, there are instances in which the application of the Act to 
these practices would be disruptive of the practices and therefore undesirable. On balance, 
furthering the principle of self-determination, the Drafting Committees decided that those involved 
should make the choice to be covered by the Act in those instances in which other definitional 
requirements of Section 2 are met by entering into an agreement to mediate reflected by a record or 
securing a court or agency referral pursuant to Section 3(a)(1). At the same time, these persons 
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could opt out the Act’s coverage by not using this triggering mechanism. This leaves a great deal 
of leeway, appropriately, with those involved in the practices. 

3. Section 3(b)(1) and (2). Exclusion of collective bargaining disputes. 

Collective bargaining disputes are excluded because of the longstanding, solidified, and 
substantially uniform mediation systems that already are in place in the collective bargaining context. 
See Memorandum from ABA Section of Labor and 

Employment Law of the American Bar Association to Uniform Mediation Act Reporters 2 (Jan. 23, 
2000) (on file with UMA Drafting Committees); Letter from New York State Bar Association Labor 
and Employment Law Section to Reporters, Uniform Mediation Act 2-4 (Jan. 21, 2000) (on file 
with UMA Drafting Committees). This exclusion includes the mediation of disputes arising under 
the terms of a collective bargaining agreement, as well as mediations relating to the formation of a 
collective bargaining agreement. By contrast, the exclusion does not include employment 
discrimination disputes not arising under the collective bargaining agreement as well as employment 
disputes arising after the expiration of the collective bargaining agreement. Mediations of disputes in 
these contexts remain within the protections and responsibilities of the Act. 

4. Section 3(b)(3). Exclusion of certain judicial conferences. 

Difficult issues arise in mediations that are conducted by judges during the course of 
settlement conferences related to pending litigation, and this Section excludes certain judicially 
conducted mediations from the Act. Some have the concern that party autonomy in mediation 
may be constrained either by the direct coercion of a judicial officer who may make a subsequent 
ruling on the matter, or by the indirect coercive effect that inherently inures from the parties’ 
knowledge of the ultimate presence of that judge. See, e.g., James J. Alfini, Risk of Coercion Too 
Great: Judges Should Not Mediate Cases Assigned to Them For Trial, 6 Disp. Resol. Mag. 11 (Fall 
1999), and Frank E.A. Sander, A Friendly Amendment, 6 Disp. Resol. Mag. 11 (Fall 1999). 

This concern is further complicated by the variegated nature of judicial settlement conferences. 
As a general matter, judicial settlement conferences are typically conducted under court or procedural 
rules that are similar to Rule 16 of the Federal Rules of Civil Procedure, and have come to include a 
wide variety of functions, from simple case management to a venue for court-ordered mediations. 
See Mont. R. Civ. P., Rule 16(a). In situations in which a part of the function of judicial 
conferences is case management, the parties hardly have an expectation of confidentiality in the 
proceedings, even though there may be settlement discussions initiated or facilitated by the judge or 
judicial officer. In fact, such hearings frequently lead to court orders on discovery and issues 
limitations that are entered into the public record. In such circumstances, the policy rationales 
supporting the confidentiality privilege and other provisions of the Act are not furthered. 

On the other hand, there are judicially-hosted settlement conferences that for all practical 
purposes are mediation sessions for which the Act’s policies of promoting full and frank discussions 
between the parties would be furthered. See generally Wayne D. Brazil, Hosting Settlement 
Conferences: Effectiveness in the Judicial Role, 3 OHIO ST. J. ON DISP. RESOL. 1 (1987); Carrie 
Menkel-Meadow, For and Against Settlement: Uses and Abuses of the Mandatory Settlement 
Conference, 33 UCLA L. REV. 485 (1985). 

The Act recognizes the tension created by this wide variety of settlement 
functions by drawing a line with regard to those conferences that are covered by the Act 
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and those that are not covered by the Act. The Act excludes those settlement conferences in which 
information from the mediation is communicated to a judge with responsibility for the case. This is 
consistent with the prohibition on mediator reports to courts in Section 7. The term “judge” in 
Section 3(b)(3) includes magistrates, special masters, referees, and any other persons responsible for 
making rulings or recommendations on the case. However, the Act does not apply to a court 
mediator, or a mediator who contracts or volunteers to mediate cases for a court because they may 
not make later rulings on the case. Similarly mediations conducted by judges specifically and 
exclusively are assigned to mediate cases, so-called “buddy judges,” and retired judges who return to 
mediate cases do not fall within the Section 3(b)(3) exemption because such mediators do not make 
later rulings on the case. 

Local rules are usually not recognized beyond the court’s jurisdiction, and may not provide 
assurance of confidentiality if the mediation communications are sought in another jurisdiction, and if 
the jurisdiction does not permit recognize privilege by local rule. 

5. Section 3(b)(4)(A). Exclusion of peer mediation. 

The Act also exempts mediations between students conducted under the auspices of school 
programs because the supervisory needs of schools toward students, particularly in peer 
mediation, may not be consistent with the confidentiality provisions of the Act. For example, 
school administrators need to be able to respond to, and in a proceeding verify, legitimate threats to 
student safety or domestic violence that may surface during a mediation between students. See 
Memorandum from ABA Section of Dispute Resolution to Uniform Mediation Act Reporters (Nov. 
15, 1999) (on file with UMA Drafting Committees). The law has “repeatedly emphasized the need 
for affirming the comprehensive authority of the States and of school officials, consistent with 
fundamental constitutional safeguards, to prescribe and control conduct in the schools.” Tinker v. Des 
Moines Independent Community School District, 393 U.S. 503, 508 (1969), citing Epperson v. 
Arkansas, 393 U.S. 97, 104 (1968) and Meyer v. Nebraska, 262 U.S. 390, 402 (1923). 

This exemption does not include mediations involving a teacher, parent, or other 
non-student as such an exemption might preclude coverage of truancy mediation and other 
mediation sessions for which the privilege is pertinent 

6. Section 3(b)(4)(B). Exclusion of correctional institutions for youth. 

The Act also exempts programs involving youths at correctional institutions if the mediation 
parties are all residents of the institution. This is to facilitate and encourage mediation and conflict 
prevention and resolution techniques among those juveniles who have well-documented and 
profound needs in those areas. Kristina H. Chung, Kids Behind Bars: The Legality of 
Incarcerating Juveniles in Adult Jails, 66 IND. L.J. 999, 1021 (1991). Exempting these programs 
serves the same policies as are served by the peer mediation exclusion for non-incarcerated 
youths. The Drafters do not intend to exclude cases where at least one party is not a resident, such 
as a class action suit against a non-resident in which the parties mediate or attempt to mediate the 
case. 

7. Section 3(c). Alternative of non-privileged mediation. 

This Section allows the parties to opt for a non-privileged mediation or mediation session by 
mutual agreement, and furthers the Act’s policy of party self-determination. If the parties so agree, 
the privilege sections of the Act do not apply, thus fulfilling the parties reasonable expectations 
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regarding the confidentiality of that mediation or session. For example, parties in a sophisticated 
commercial mediation, who are represented by counsel, may see no need for a privilege to attach to a 
mediation or session, and may by express written agreement “opt out” of the Act’s privilege 
provisions. Similarly, parties may also use this option if they wish to rely on, and therefore use in 
evidence, statements made during the mediation. It is the parties rather than the mediator who 
make this choice, although a mediator could presumably refuse to mediate a mediation or session 
that is not covered by this Act. Even if the parties do not agree in advance, the parties, mediator, and 
all nonparty participants can waive the privilege pursuant to Section 5. In this instance, however, the 
mediator and other participants can block the waiver in some respects. 

If the parties want to opt out, they should inform the mediators or nonparty participants of 
this agreement, because without actual notice, the privileges of the Act still apply to the 
mediation communications of the persons who have not been so informed until such notice is 
actually received. Thus, for example, if a nonparty participant has not received notice that the opt-out 
has been invoked, and speaks during a mediation, that mediation communication is privileged 
under the Act. If, however, one of the parties or the mediator tells the nonparty participant that the 
opt-out has been invoked, the privilege no longer attaches to statements made after the actual notice 
has been provided, even though the earlier statements remain privileged because of the lack of 
notice. 

8. Other scope issues. 

The Act would apply to all mediations that fit the definitions of mediation by a mediator 
unless specifically excluded by the State adopting the Act. For example, a State may want to exclude 
international commercial conciliation, which is covered by specific statute in some States. See, e.g., 
N.C. Gen. Stat. Section 1-567.60 (1991); Cal. Civ. Pro. Section 1297.401 (West 1988); Fla. Stat. 
Ann. Section 684.10 (1986). 
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SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY; 

DISCOVERY. 

(a) Except as otherwise provided in Section 6, a mediation 
communication is privileged as provided in subsection (b) and is not subject to discovery or 
admissible in evidence in a proceeding unless waived or precluded as provided by Section 5. 

(b) In a proceeding, the following privileges apply: 
(1) A mediation party may refuse to disclose, and may prevent any other 

person from disclosing, a mediation communication. 
(2) A mediator may refuse to disclose a mediation communication, and may 

prevent any other person from disclosing a mediation communication of the mediator. 
(3) A nonparty participant may refuse to disclose, and may prevent any 

other person from disclosing, a mediation communication of the nonparty participant. 
(c) Evidence or information that is otherwise admissible or subject to discovery does 

not become inadmissible or protected from discovery solely by reason of its disclosure or use in a 
mediation. 
Legislative Note: The Act does not supersede existing state statutes that make mediators 
incompetent to testify, or that provide for costs and attorney fees to mediators who are wrongfully 
subpoenaed. See, e.g., Cal. Evid. Code Section 703.5 (West 1994). 

Reporter’s Notes 

1. In general. 

Sections 4 through 6 set forth the Uniform Mediation Act’s general structure for protecting the 
confidentiality of mediation communications against disclosure in later 
legal proceedings. Section 4 sets forth the evidentiary privilege, which provides that disclosure of 
mediation communications generally cannot be compelled in designated proceedings or discovery and 
results in the exclusion of these communications from evidence and from discovery if requested by 
any party or, for certain communications, by a mediator or nonparty participant as well, unless 
within an exception delineated in Section 6 applies or the privilege is waived under the provisions of 
Section 5. It further delineates the fora in which the privilege may be asserted. The term “proceeding” 
is defined in Section 2(7). The provisions of Sections 4-6 may not be expanded by the agreement of 
the parties, but the protections may be waived under Section 5 or under Section 3(c). 

2. The mediation privilege structure. a. Rationale for privilege. 

Section 4(b) grants a privilege for mediation communications that, like other 
communications privileges, allows a person to refuse to disclose and to prevent other people from 
disclosing particular communications. See generally Strong, supra, at Section 72; Developments 
in the Law – Privileged Communications, 98 Harv. L. Rev. 1450 (1985). The Drafters considered 
several other approaches to mediation confidentiality – including a categorical exclusion for 
mediation communications, the extension of evidentiary settlement discussion rules to mediation, 
and mediator incompetency. Upon exhaustive study and consideration, however, each of these 
mechanisms proved either overbroad in that they failed to fairly account for interests of justice that 
might occasionally outweigh the importance of mediation confidentiality (categorical exclusion and 
mediator incompetency), underbroad in that they failed to meet the reasonable needs of the 
mediation process or the reasonable expectations of the parties in the mediation process (settlement 
discussions), or under-inclusive in that they failed to provide protection for all of those involved in the 



Annex 3-20: Uniform Mediation Act         14 
 

mediation process (mediator incompetency). 

The Drafters ultimately settled on the use of the privilege structure, the primary means by 
which communications are protected at law, an approach that is narrowly tailored to satisfy the 
legitimate interests and expectations of participants in mediation, the mediation process, and the 
larger system of justice in which it operates. The privilege structure also provides greater certainty 
in judicial interpretation because of the courts’ familiarity with other privileges, and is consistent with 
the approach taken by the overwhelming majority of legislatures that have acted to provide broad 
legal protections for mediation confidentiality. Indeed, of the 25 States that have enacted 
confidentiality statutes of general application, 21 have plainly used the privilege structure. Ariz. 
Rev. Stat. Ann. Section 12-2238 (West 1993); Ariz. Rev. Stat. Ann. Section 16-7-206 (1997); Iowa 
Code Section 679C.2 (1998); Kan. Stat. Ann. Section 60-452 (1964); La. Rev. St. Ann. Section 
9:4112 (1997); Me. R. Evid. Section 408 (1997); Mass. Gen. Laws ch. 233, Section 23C (1985); 
Mont. Code Ann. Section 26-1-8 13 (1999); Nev. Rev. Stat. Section 48.109(3) (1993); Ohio Rev. 
Code Ann. Section 2317.023 (West 1996); Okla. 

stat. tit. 12, Section 1805 (1983); Or. Rev. Stat. Ann. Section 36.220 (1997); 42 Pa. Cons. Stat. Ann. 
Section 5949 (1996) (general); R.I. Gen. Laws Section 9-19-44 (1992); S.D. Codified Laws Section 
19-13-32 (1998); Tex. Civ. Prac. & Rem. Code Section 154.053 (c) (1999); Utah Code Ann. 
Section 30-3-38(4) (2000); Va. Code Ann. Section 8.01- 576.10 (1994); Wash. Rev. Code 
Section 5.60.070 (1993); Wis. Stat. 
Section 904.085(4)(a) (1997); Wyo. Stat. Section 1-43-103 (1991). At least one other has 
arguably used the privilege structure: See Olam v. Congress Mortgage Co., 68 F.Supp. 2d 1110 
(N.D. Cal. 1999) (treating Cal. Evid. Code Section 703.5 (West 1994) and Cal. Evid. Code 
Section 1119, 1122 (West 1997) as a privilege). 
 

That these privilege statutes also tend to be the more recent of mediation confidentiality 
statutory provisions suggests that privilege may also be seen as the more modern approach taken by 
state legislatures. See, e.g., Ohio Rev. Code. Ann. 
Section 2317.023 (West 1996); Fla. Stat. Ann. Section 44.102 (1999); Wash. Rev. Code Ann. 
Section 5.60.072 (West 1993); see generally, Cole et al., supra, at 
Section 9:10-9:17. Moreover, States have been even more consistent in using the privilege 
structure for mediation offered by publicly funded entities, such as court-connected and 
community mediation programs. See, e.g., Ariz. Rev. Stat. Ann. Section 25-381.16 (West 1977) 
(domestic court); Ark. Code. Ann. Section 11-2-204 (Arkansas Mediation and Conciliation Service) 
(1979); Fla. Stat. Ann. Section 44.201 (publicly established dispute settlement centers) (West 1998); 
710 Ill. Comp. Stat . Section 20/6 (1987) (non-profit community mediation programs); Ind. Code 
Ann. Section 4-6-9-4 (West 1988) (Consumer Protection Division); Iowa Code Ann. Section 
216.15B (West 1999) (civil rights commission); Minn. Stat. Ann. 
Section 176.35 1 (1987) (workers’ compensation bureau); Cal. Evid. Code Section 1119, et seq. 
(West 1997); Minn. Stat. Ann. Section 595.02 (1996). 
 

The privilege structure carefully balances the needs of the justice system against party and 
mediator needs for confidentiality. For this reason, legislatures and courts have used the privilege to 
provide the basis for protection for other forms of professional communications privileges, including 
attorney-client, doctor-patient, and priest-penitent relationships. See Unif. R. Evid. R. 510-510 
(1986); Strong, supra, at tit. 5. Congress recently used this structure to provide for confidentiality 
in the accountant-client context as well. 26 U.S.C. Section 7525 (1998) (Internal Revenue 
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Service Restructuring and Reform Act of 1998). Scholars and practitioners have joined 
legislatures in showing strong support for a mediation privilege. See, e.g., Kirtley, supra; Freedman 
and Prigoff, supra; Jonathan M. Hyman, The Model Mediation Confidentiality Rule, 12 Seton 
Hall Legis. J. 17 (1988); Eileen Friedman, Protection of Confidentiality in the Mediation of Minor 
Disputes, 11 Cap. U.L. Rev. 305 (1971); Michael Prigoff, Toward Candor or Chaos: The Case of 
Confidentiality in Mediation, 12 Seton Hall Legis. J. 1(1988). For a critical perspective, see 
generally Eric D. Green, A Heretical View of the Mediation Privilege, 2 Ohio St. J. on Disp. 
Resol. 1 (1986); Scott H. Hughes, A Closer Look: The Case for a Mediation Privilege Has Not 
Been Made, 5 Disp. Resol. Mag. 14 (Winter 1998). 

 

b. Communications to which the privilege attaches 

The privilege applies to a broad array of “mediation communications” including some 
communications that are not made during the course of a formal mediation session, such as those 
made for purposes of convening or continuing a mediation. See Reporter’s Notes to Section 2(2) for 
further discussion. 

c. Proceedings at which the privilege may be asserted. 

The privilege under Section 4 applies in most legal “proceedings” that occur during or after a 
mediation covered by the Act. See Section 2(7). If the privilege is raised in a criminal felony 
proceeding, it is subject to a specialized treatment under Section 6(b)(1), and the Reporter’s Notes to 
that Section should be consulted for further clarification. 

3. Section 4(a). Description of effect of privilege. 

The words “is not subject to discovery or admissible in evidence” in Section 4(a) make 
explicit that a court or other tribunal must exclude privileged communications that are protected 
under these sections, and may not compel discovery of them. Because the privilege is unfamiliar to 
many using mediation, this Section provides a description of the effect of the privilege provided in 
Sections 4(b), 5, and 6. It does not change the reach of the remainder of the Section. 

4. Section 4(b). Operation of privilege. 

As with other privileges, a mediation privilege operates to allow a person to refuse to 
disclose and to prevent another from disclosing particular communications. See generally Strong, 
supra, at Section 72; Developments in the Law – Privileged Communications, 98 Harv. L. Rev. 
1450 (1985). 

This blocking function is critical to the operation of the privilege. As discussed in more detail 
below, parties have the greatest blocking power and may block provision of testimony about or other 
evidence of mediation communications made by anyone in the mediation, including persons other than 
the mediator and parties. The evidence may be blocked whether the testimony is by another party, a 
mediator, or any other participant. However, if all parties agree that a party should testify about a 
party’s mediation communications, no one else may block them from doing so, including a mediator 
or nonparty participant. 
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Mediators may block their own provision of evidence, including their own testimony and 
evidence provided by anyone else of the mediator’s mediation communications, even if the parties 
consent. Nonetheless, the parties’ consent is required to admit the mediator’s provision of evidence, 
as well as evidence provided by another regarding the mediator’s mediation communications. 

Finally, a nonparty participant may block evidence of that individual’s mediation 
communication regardless of who provides the evidence and whether the parties or mediator consent. 
Once again, nonetheless, the nonparty participant may not provide such evidence if the parties do 
not consent. This is consistent with fixing the limits of the privilege to protect the expectations of 
those persons whose candor is most important to the success of the mediation process. 

a. The holders of the privilege. 1. In general. 

A critical component of the Act’s general rule is its designation of the holder – i.e., the person 
who is eligible to raise and waive the privilege. 

This designation brings both clarity and uniformity to the law. Statutory mediation 
privileges are somewhat unusual among evidentiary privileges in that they often do not specify who 
may hold and/or waive the privilege, leaving that to judicial interpretation. See, e.g., 710 Ill. Comp. 
Stat. Section 20/6 (1987) (community dispute resolution centers); Ind. Code Section 20-7.5-1-13 
(1987) (university employee unions); Iowa Code Section 679.12 (1985) (general); Ky. Rev. Stat. Ann. 
Section 336.153 (1988) (labor disputes); 26 Me. Rev. Stat. Ann. Section 1026 (1999) (university 
employee unions); Mass. Gen. Laws ch. 150, Section 10A (1985) (labor disputes). 

Those statutes that designate a holder tend to be split between those that make the parties the 
only holders of the privilege, and those that also make the mediator a holder. Compare Ark. Code Ann. 
Section 11-2-204 (1979) (labor disputes); Fla. Stat. Ann. Section 61.183 (1996) (divorce); Kan. 
Stat. Ann. Section 23-605 (1999) (domestic disputes); N.C. Gen. Stat. Section 41A-7(d) (1998) (fair 
housing); Or. Rev. Stat. Ann. Section 107.785 (1995) (divorce) (providing that the parties are the 
sole holders) with Ohio Rev. Code Ann. Section 23 17.023 (West 1996) (general); Wash. Rev. Code 
Ann. Section 7.75.050 (1984) (dispute resolution centers (making the mediator an additional holder 
in some respects). 

The Act adopts an approach that provides that both the parties and the mediators may assert 
the privilege regarding certain matters, thus giving weight to the primary concern of each rationale. 
See Ohio Rev. Code Ann. Section 23 17.023 (West 1996) (general); Wash. Rev. Code Section 
5.60.070 (1993) (general). In addition, the Act provides a limited privilege for nonparty participants, 
as discussed in Section (c) below. 

a2. Parties as holders. 

The mediation privilege of the parties draws upon the purpose, rationale, and traditions of the 
attorney-client privilege, in that its paramount justification is to encourage candor by the mediation 
parties, just as encouraging the client’s candor is the central justification for the attorney-client privilege. 
See Paul R. Rice, Attorney Client Privilege in the United States 2.1-2.3 (2d ed. 1999). 

The analysis for the parties as holders appears quite different at first examination from 
traditional communications privileges because mediations involve parties whose interests appear to 
be adverse. However, the law of attorney-client privilege has considerable experience with 
situations in which multiple-client interests may conflict, and those experiences support the analogy 
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of the mediation privilege to the attorney-client privilege. For example, the attorney-client privilege 
has been recognized in the context of a joint defense in which interests of the clients may conflict in 
part and yet one may prevent later disclosure by another. See Raytheon Co. v. Superior Court, 208 
Cal. App.3d 683, 256 Cal. Rptr. 425 (1989); United States v. McPartlin, 595 F.2d 1321 (7th Cir. 
1979), cert denied, 444 U.S. 898 (1979); Visual Scene, Inc. v. Pilkington Bros., PLC, 508 So.2d 437 
(Fla. App. 1987); but see Gulf Oil Corp. v. Fuller, 695 S.W.2d 769 (Tex. App. 1985) (refusing to 
apply the joint defense doctrine to parties who were not directly adverse); see generally Patricia Welles, 
A Survey of Attorney-Client Privilege in Joint Defense, 35 U. Miami L. Rev. 321 (1981). Similarly, 
the attorney-client privilege applies in the insurance context, in which an insurer generally has the 
right to control the defense of an action brought against the insured, when the insurer may be liable 
for some or all of the liability associated with an adverse verdict. Desriusseaux v. Val-Roc Truck 
Corp., 230 A.D.2d 704 (N.Y. Supreme Ct. 1996); Paul R. Rice, Attorney-Client Privilege in the United 
States, 4:30-4:3 8 (2d ed. 1999). 

It should be noted that even if the mediator loses the privilege to block or assert a privilege, the 
parties may still come forward and assert their privilege, thus blocking the mediator who has lost the 
privilege from providing testimony about the affected mediation. This Section should be read in 
conjunction with 9(d) below. 

a3. Mediator as holders. 

Mediators are made holders with respect to their own mediation communications, so that 
they may participate candidly, and with respect to their own testimony, so that they will not be 
viewed as biased in future mediations, as discussed further in the Reporter’s Prefatory Note. As 
noted above in Section 4(a)(2) above and in commentary to Section 9(d) below, even if the 
mediator loses the privilege to block or assert a privilege, the parties may still come forward and 
assert their privilege. 

a4. Nonparty participants as holders. 

In addition, the Act adds a privilege for the nonparty participant, though limited to the 
communications by that individual in the mediation. See 5 U.S.C. Section 574(a)(1). The 
purpose is to encourage the candid participation of experts and others who may have information that 
would facilitate resolution of the case. This would also cover statements prepared by such persons 
for the mediation and submitted as part of it, such as experts’ reports. Any party who expects to use 
such an expert report prepared to submit in mediation later in a legal proceeding would have to secure 
permission of all parties and the expert in order to do so. This is consistent with the treatment of 
reports prepared for mediation as mediation communications. See Section 2(2). 

a5. Contractual notice of intent to invoke the mediation privilege. 

As a practical matter, a person who holds a mediation privilege can only assert the privilege 
if that person knows that evidence of a mediation communication will be sought or offered at a 
proceeding. This presents no problem in the usual case in which the subsequent proceeding arises 
because of the failure of the mediation to resolve the dispute because the mediation party would be 
one of the parties to the proceeding in which the mediation communications are being sought. To 
guard against the unusual situation in which a party or mediator may wish to assert the privilege, but 
is unaware of the necessity, the parties and mediator may wish to contract for notification of the 
possible use of mediation information, as is a practice under the attorney-client privilege for joint 
defense consultation. See Paul R. Rice, et. al., Attorney-Client Privilege in the United States Section 
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18-25 (2d ed. 1999) (attorney client privilege in context of joint representation). 

5. Section 4(c). Otherwise discoverable evidence. 

This provision acknowledges the importance of the availability of relevant evidence to the 
truth-seeking function of courts and administrative agencies, and makes clear that relevant evidence 
may not be shielded from discovery or admission at trial merely because it is communicated in a 
mediation. For purposes of the mediation privilege, it is the communication that is made in a 
mediation that is protected by the privilege, not the underlying evidence giving rise to the 
communication. Evidence that is communicated in a mediation is subject to discovery, just as it 
would be if the mediation had not taken place. 

There is no “fruit of the poisonous tree” doctrine in the mediation privilege. For example, a 
party who learns about a witness during a mediation is not precluded by the privilege from 
subpoenaing that witness. This is a common exemption in mediation privilege statutes, and is 
also found in Uniform Rule of Evidence 408. See, e.g., Fla. Stat. Ann. Section 44.102 (1999) 
(general); Minn. Stat. Ann. Section 595.02 (1996) (general); Ohio Rev. Code Ann. Section 23 
17.023 (West 1996) (general); Wash. Rev. Code Section 5.60.070 (1993) (general). 
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SECTION 5. WAIVER AND PRECLUSION OF PRIVILEGE. 
 

(a) A privilege under Section 4 may be waived in a record or orally during a proceeding if it 
is expressly waived by all parties to the mediation and: 

(1) in the case of the privilege of a mediator, it is expressly waived by the mediator; and 
(2) in the case of the privilege of a nonparty participant, it is expressly waived by the 

nonparty participant. 
(b) A person that discloses or makes a representation about a mediation communication 

which prejudices another person in a proceeding is precluded from asserting a privilege under Section 4, 
but only to the extent necessary for the person prejudiced to respond to the representation or 
disclosure. 

(c) A person that intentionally uses a mediation to plan, attempt to commit or commit a crime, 
or to conceal an ongoing crime or ongoing criminal activity is precluded from asserting a privilege 
under Section 4. 

Reporter’s Notes 
1. Section 5(a) and (b). Waiver and preclusion. 

Section 5 provides for waiver of privilege, and for a party, mediator, or nonparty participant to 
be precluded from asserting the privilege in situations in which mediation communications have been 
disclosed before the privilege has been asserted. Waiver must be express and either recorded 
through a writing or electronic record or made orally during specified types of proceedings. These 
rules further the principle of party autonomy in that mediation participants may generally prefer 
not to waive their mediation privilege rights. However, there may be situations in which one or 
more parties may wish to be freed from the burden of privilege, and the waiver provision permits 
that possibility. See, e.g., Olam v. Congress Mortgage Co., 68 F. Supp.2d 1110, 113 1-33 (N.D. Cal. 
1999). 

Significantly, these provisions differ from the attorney-client privilege in that the mediation 
privilege does not permit waiver to be implied by conduct. See Michael H. Graham, Handbook of 
Federal Evidence Section 511.1 (4th ed. 1996). The rationale for requiring explicit waiver is to 
safeguard against the possibility of inadvertent waiver, such as through the often salutary practice of 
parties discussing their dispute and mediation with friends and relatives. In contrast to these settings, 
there is a sense of formality and awareness of legal rights in all of the proceedings to which the 
privilege may be waived if the waiver is oral. They generally are conducted on the record, easing the 
difficulties of establishing what was said. 

Read together with Section 4, the waiver operates as follows: 

For testimony about mediation communications made by a party, all parties are the holders 
and therefore all parties must waive the privilege before a party or nonparty participant may 
testify or provide evidence; if that testimony is to be provided by a mediator, all parties and 
the mediator must waive the privilege. 

For testimony about mediation communications that are made by the mediator, both the 
parties and the mediator are holders of the privilege, and therefore both the parties and the 
mediator must waive the privilege before a party, mediator, or nonparty participant may testify 
or provide evidence of a mediator’s mediation communications. 

For testimony about mediation communications that are made by a nonparty participant, both 
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the parties and the nonparty participants are holders of the privilege and therefore both the 
parties and the nonparty participant must waive before a party or nonparty participant may 
testify; if that testimony is to be offered through the mediator, the mediator must also waive. 

Earlier drafts included provisions that permitted waiver by conduct, which is common among 
communications privileges. However, the Drafting Committees deleted those provisions because of 
concerns that mediators and parties unfamiliar with the statutory environment might waive their 
privilege rights inadvertently. That created the anomalous situation of permitting the opportunity for 
one party to blurt out potentially damaging information in the midst of a trial and then use the 
privilege to block the other party from contesting the truth. 

To address this anomaly, the Drafters added Section 5(b), a preclusion provision to cover 
situations in which the parties do not expressly waive the privilege but engage in conduct inconsistent 
with the assertions of the privilege, and that cause prejudice. As under existing interpretations for 
other communications privileges, waiver through preclusion would not typically constitute a waiver 
with respect to all mediation communications, only those related in subject matter. See generally 
Unif. R. Evid. R. 510 and 511 (1986). 

Critically, the preclusion provision applies only if the disclosure prejudices another in a 
proceeding. It is not intended to encompass the casual recounting of the mediation session to a 
neighbor that is not admissible in court, but would include disclosure that would, absent the 
exception, allow one party to take unfair advantage of the privilege. For example, if one party’s 
attorney states in court that the other party admitted destroying evidence during mediation, that 
party should not be able to block the use of testimony to refute that statement later in that 
proceeding. Such advantage-taking or opportunism would be inconsistent with the policy rationales 
that support continued recognition of the privilege, while the casual conversation would not. Thus, if 
Andy and Betty were the parties in a mediation, and Andy affirmatively stated in court that Betty 
admitted destroying evidence during the mediation, Andy is precluded from asserting that A did 
not waive the privilege. If Betty decides to waive as well, evidence of Andy’s and Betty’s 
statements during mediation may be admitted. 

Analogous doctrines have developed regarding constitutional privileges, Harris v. New York, 
401 U.S. 222, 224 (1971) (shield provided by Miranda cannot be perverted into a license to use 
perjury by way of a defense, free from the risk of confrontation with prior inconsistent utterances), 
and the rule of completeness in Rule 106 of the Uniform Rules of Evidence, which states that if one 
party introduces part of a record, an adverse party may introduce other parts when to do otherwise 
would be unfair. 

Finally, it is worth noting that in arbitration, which is sometimes conducted without an 
ongoing record, it will be important for waiving parties to ask the arbitrator to note the waiver. Any 
individual who wants notice that another has received a subpoena for mediation communications 
or has waived the privilege can provide for notification as a clause in the agreement to mediate or 
the mediated agreement. 

2. Section 5(c). Preclusion for use of mediation to plan or commit crime. 

This preclusion reflects a common practice in the States of exempting from confidentiality 
protection those mediation communications that relate to the ongoing or future commission of a 
crime, as discussed in the Reporter’s Notes to Section 6(a)(4). However, it narrows the preclusion, 
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thus retaining broader confidentiality, and removes the privilege protection only when an actor uses 
or attempts to use the mediation itself to further the commission of a crime, rather than lifting the 
confidentiality protection more broadly to any discussion of crimes. For example, it would 
preclude gang members from claiming that a meeting to plan a drug deal was really a mediation 
that would privilege those communications in a later criminal or civil case. 

This Section should be read together with Section 6(a)(4), which applies to particular 
communications within a mediation which are used for the same purposes. The two differ on the 
purpose of the mediation: Section 5(c) applies when the mediation itself is used to further a crime, 
while Section 6(a)(4) applies to matters that are being mediated for other purposes but which include 
discussion of acts or statements that may be deemed criminal in nature. Under Section 5(c), the 
preclusion applies to all mediation communications because the purpose of the mediation frustrates 
public policy. Under Section 6(a)(4), the preclusion only applies to those mediation communications 
that have a criminal character; the privilege may still be asserted to block the introduction of other 
communications made during the mediation. This rationale is discussed more fully in the Comments to 
Section 6(a)(4). 
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SECTION 6. EXCEPTIONS TO PRIVILEGE. 

 
(a) There is no privilege under Section 4 for a mediation communication that is: 

(1) in an agreement evidenced by a record signed by all parties to the agreement; 
(2) available to the public under [insert statutory reference to open records act] or made 

during a session of a mediation which is open, or is required by law to be open, to the public; 
(3) a threat or statement of a plan to inflict bodily injury or commit a crime of violence; 
(4) intentionally used to plan a crime, attempt to commit or commit a crime, or to 

conceal an ongoing crime or ongoing criminal activity; 
(5) sought or offered to prove or disprove a claim or complaint of professional misconduct 

or malpractice filed against a mediator; 
(6) except as otherwise provided in subsection (c), sought or offered to prove or disprove 

a claim or complaint of professional misconduct or malpractice filed against a mediation party, 
nonparty participant, or representative of a party based on conduct occurring during a mediation; or 

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or exploitation in a 
proceeding in which a child or adult protective services agency is a party, unless the 

[Alternative A: [State to insert, for example, child or adult protection] case is referred 
by a court to mediation and a public agency participates.] 

[Alternative B: public agency participates in the [State to insert, for example, child or 
adult protection] mediation]. 

(b) There is no privilege under Section 4 if a court, administrative agency, or arbitrator finds, 
after a hearing in camera, that the party seeking discovery or the proponent of the evidence has 
shown that the evidence is not otherwise available, that there is a need for the evidence that 
substantially outweighs the interest in protecting confidentiality, and that the mediation 
communication is sought or offered in: 

(1) a court proceeding involving a felony [or misdemeanor]; or 
(2) except as otherwise provided in subsection (c), a proceeding to prove a claim to rescind 

or reform or a defense to avoid liability on a contract arising out of the mediation. 
(c) A mediator may not be compelled to provide evidence of a mediation communication 

referred to in subsection (a)(6) or (b)(2). 
(d) If a mediation communication is not privileged under subsection (a) or (b), only the 

portion of the communication necessary for the application of the exception from nondisclosure 
may be admitted. Admission of evidence under subsection (a) or (b) does not render the evidence, or 
any other mediation communication, discoverable or admissible for any other purpose. 
Legislative Note: If the enacting state does not have an open records act, the following language in 
paragraph (2) of subsection (a) needs to be deleted: “available to the public under [insert statutory 
reference to open records act] or". 
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Reporter’s Notes 

1. In general. 

This Section articulates specific and exclusive exceptions to the broad grant of privilege 
provided to mediation communications in Section 4. As with other privileges, when it is necessary to 
consider evidence in order to determine if an exception applies, the Act contemplates that a court 
will hold an in camera proceeding at which the claim for exemption from the privilege can be 
confidentially asserted and defended. See, e.g., Rinaker v. Superior Court, 74 Cal. Rptr.2d 464, 466 
(Ct. App. 1998); Olam v. Congress Mortgage Co., 68 F.Supp.2d 1110, 1131-33 (N.D. Cal. 1999) 
(discussing whether an in camera hearing is necessary). 

The exceptions in Section 6(a) apply regardless of the need for the evidence because 
society’s interest in the information contained in the mediation communications may be said to 
categorically outweigh its interest in the confidentiality of mediation communications. In contrast, the 
exceptions under Section 6(b) would apply only in situations where the relative strengths of society’s 
interest in a mediation communication and mediation participant interest in confidentiality can only 
be measured under the facts and circumstances of the particular case. In these situations, the Act 
establishes what is in effect a presumption of privilege, which may be rebutted in an 
off-the-record hearing in which the proponent of the evidence must meet a high standard of need 
by demonstrating that the evidence is otherwise unavailable and that the need for it in the case at bar 
substantially outweighs the state’s interest in protecting the confidentiality of mediation. In other 
words, the exceptions listed in 6(b) include situations that should remain confidential but for 
overriding concerns for justice. 

2. Section 6(a)(1). Record of an agreement. 

This exception would permit evidence of a signed agreement, such as an agreement to 
mediate, an agreement regarding how the mediation should be conducted -- including whether the 
parties and mediator may disclose outside of proceedings, or, more commonly, written agreements 
memorializing the parties’ resolution of the dispute. The exception permits such an agreement to be 
introduced in a subsequent court proceeding convened to determine whether the terms of that 
settlement agreement had been breached. 

The words “agreement evidenced by a record” and “signed” refer to written and executed 
agreements, those recorded by tape recorded and ascribed to by the parties on the tape, and other 
electronic means to record and sign, as defined in Sections 2(9) and 2(10). In other words, a 
participant’s notes about an oral agreement would not be a signed agreement. On the other hand, 
the following situations would be considered a signed agreement: a handwritten agreement that the 
parties have signed, an e-mail exchange between the parties in which they agree to particular 
provisions, and a tape recording in which they state what constitutes their agreement. 
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Written agreements are commonly excepted from mediation confidentiality protections, permitting the 
Act to embrace current practices in a majority of States. See Ariz. Rev. Stat. Ann. Section 12-2238 (1993); 
Cal. Evid. Code Section 1120(1) (West 1997) (general); Cal. Evid. Code Section 1123 (West 1997) (general); 
Cal. Gov’t. Code Section 12980(i) (West 1998) (housing discrimination); Colo. Rev. Stat. Section 24-34- 
506.5 (1993) (housing discrimination); Ga. Code Ann. Section 45-19-36(e) (1989) (fair employment); 775 Ill. 
Comp. Stat. Section 5/7B-102(E)(3) (1989) (human rights); Ind. Code Section 679.2 (1998) (general); Iowa. 
Code Ann. Section 216.15(B) (1999) (civil rights); Ky. Rev. Stat. Ann. Section 344.200(4) (1996) (civil rights); 
La. Rev. Stat. Ann. Section 9:4112(B)(1)(c) (1997) (general); La. Rev. Stat. Ann. Section 51:2257(D) (1998) 
(human rights); 5 Me. Rev. Stat. Ann. Section 4612(1)(A) (1995) (human rights); Md. Code 1957 Ann. Art. 
49(B) Section 28 (1991) (human rights); Mass. Gen. Laws. ch. 151B, Section 5 (1991) (job 
discrimination); Mo. Rev. Stat. Section 213.077 (1992) (human rights); Neb. Rev. Stat. Section 43-2908 
(1993) (parenting act); N.J. Stat. Ann. Section 10:5-14 (1992) (civil rights); Or. Rev. Stat. Ann. Section 
36.220(2)(a) (1997) (general); Or. Rev. Stat. Ann. 36.262 (1989) (agricultural foreclosure); 42 Pa. Consol. 
Stat. Section 5949(b)(1) (1996) (general); Tenn. Code Ann. Section 4-21-303(d) (1996) (human rights); Tex. 
Gov’t. Code Ann. Section 2008.057 (1999) (Administrative Procedure Act); Vt. R. Civ. P., Rule 16.3 
(1998) (general civil); Va. Code Ann. Section 8.01-576.10 (1994) (general); Va. Code Ann. Section 
8.01-581.22 ( 1988) (general); Wash. Rev. Code Section 5.60.070 (1)(e) and (f) (1993) ( 1993) (general); 
Wash. Rev. Code Section 26.09.015(3) (1991) (divorce); Wash. Rev. Code Section 49.60.240 
(1995) (human rights); W.Va. Code Section 5-1 1A-1 1(b)(4) (1992) (fair housing); W.Va. Code Section 
6B-2-4(r) (1990) (public employees); Wis. Stat. Section 767.11(12) (1993) (family court); Wis. Stat. Section 
904.085(4)(a) (1997) (general). 

This exception is noteworthy only for what is not included: oral agreements. The disadvantage of 
exempting oral settlements is that nearly everything said during a mediation session could bear on either 
whether the parties came to an agreement or the content of the agreement. In other words, an exception 
for oral agreements has the potential to swallow the rule of privilege. As a result, mediation 
participants might be less candid, not knowing whether a controversy later would erupt over an oral agreement. 
Unfortunately, excluding evidence of oral settlements reached during a mediation session would operate to the 
disadvantage of a less legally sophisticated party who is accustomed to the enforcement of oral settlements 
reached in negotiations. Such a person might also mistakenly assume the admissibility of evidence of oral 
settlements reached in mediation as well. However, because the majority of courts and statutes limit the 
confidentiality exception to signed written agreements, one would expect that mediators and others will 
soon incorporate knowledge of a writing requirement into their practices. See Vernon v. Acton, 732 N.E.2d 
805 (Ind., 2000) (citing draft Uniform Mediation Act); Ryan v. Garcia, 27 Cal. App.4th 1006, 1012 
(1994) (privilege statute precluded evidence of oral agreement); Hudson v. Hudson, 600 So.2d 7,9 (Fla. 
App. 1992) (privilege statute precluded evidence of oral settlement); Ohio Rev. Code Ann. Section 23 
17.023 (West 1996). For an example of a state statute permitting the enforcement of oral agreements under 
certain narrow circumstances, see Cal. Evid. Code Section 1118, 1124 (West 1997) (providing that 
oral agreement must be memorialized in writing within 72 hours). 

Despite the limitation on oral agreements, the Act leaves parties other means to preserve the 
agreement quickly. For example, parties can agree that the mediation has ended, state their oral 
agreement into the tape recorder and record their assent. See Regents of the University of 
California v. Sumner, 42 Cal. App. 4th 1209, 1212 (1996). This approach was codified in Cal. Evid. 
Code Section 1118, 1124 (West 1997). 

The parties may still provide that particular settlements agreements are confidential with 
regard to disclosure to the general public, and provide for sanctions for the party who discloses 
voluntarily. See Stephen A. Hochman, Confidentiality in Mediation: A Trap for the 
Unwary, SB41 ALI-ABA 605 (1995). However, confidentiality agreements reached in 
mediation, like those in other settlement situations, are subject to the need for evidence and public 
policy considerations. See Cole et al., supra, Section 9.23, 9.25. 
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3. Section 6(a)(2). Mediations open to the public; meetings and records made open by 
law. 

Section 6(a)(2) makes clear that the privileges in Section 4 do not preempt state open meetings 
and open records laws, thus deferring to the policies of the individual States regarding the types of 
meetings that will be subject to these laws. In addition, it provides an exception when the mediation is 
opened to the public, such as a televised mediation. 

This exception recognizes that there should be no after-the-fact confidentiality for 
communications that were made in a meeting that was either voluntarily open to the public – 
such as a workgroup meeting in a federal negotiated rule making that was made open to the general 
public, even though not required by Federal Advisory Committee Act (FACA) to be open – or was 
required to be open to the public pursuant to an open meeting law. For example, the Act would 
provide no privilege if an agency holds a closed meeting but FACA would require that it be open. 
This exception also applies if a meeting was properly closed but an open record law requires that the 
meeting summaries or other documents – perhaps even a transcript – be made available under 
certain circumstances, e.g. the Federal Sunshine Act (5 U.S.C. 552b (1995). In this situation, 
only the records would be excepted from the privilege, however. 

4. Section 6(a)(3). Threats of bodily injury or to commit a crime of violence. 

The policy rationales supporting the privilege do not support mediation communications that 
threaten bodily injury or crimes of violence. To the contrary, in cases in which a credible threat has 
been made disclosure would serve the public interest in safety and the protection of others. Because 
such statements are sometimes made in anger with no intention to commit the act, the exception is a 
narrow one that applies only to the threatening statements; the remainder of the mediation 
communication remains protected against disclosure. 

State mediation confidentiality statutes frequently recognize a similar exception. See Alaska 
Stat. Section 47.12.450(e) (1998) (community dispute resolution centers) (admissible to extent 
relevant to a criminal matter); Colo. Rev. Stat. Section 13-22-307 (1998) (general) (bodily injury); 
Kan. Stat. Ann. Section 23-605(b)(5) (1999) (domestic relations) (mediator may report threats 
of violence to court); Or. Rev. Stat. Section 36.220(6) (1997) (general) (substantial bodily 
injury to specific person); 42 Pa. Cons. St. Ann. Section 5949(2)(I) (1996) (general) (threats of bodily 
injury); Wash. Rev. Code Section 7.75.050 (1984) (community dispute resolution centers) (threats of 
bodily injury); Wyo. Stat. Section 1-43-103 (c)(ii) (1991) (general) (future crime or harmful act). 

5. Section 6(a)(4). Communications used to plan or commit a crime. 

The policies underlying this provision mirror those underlying Section 5(c), and are 
discussed there. This exception applies to particular communications used to plan or commit a crime, 
whereas Section 5(c) applies when the mediation is used for these purposes. It includes 
communication intentionally used to conceal an ongoing crime or criminal activity. 

Almost a dozen States currently have mediation confidentiality protections that contain 
exceptions related to a commission of a crime. Colo. Rev Stat. Section 13-22- 307 (1991) (general) 
(future felony); Fla. Stat. Ann. Section 723.03 8 (mobile home parks) (ongoing or future crime 
or fraud); Iowa Code Section 216.15B (1999) (civil rights); Iowa Code Section 654A.13 (1990) 
(farmer-lender); Iowa Code Section 679C.2 (1998) (general) (ongoing or future crimes); Kan. Stat. 
Ann. Section 23-605(b)(3) (1989) (ongoing and future crime or fraud); Kan. Stat. Ann. Section 
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44-817(c)(3) (1996) (labor) (ongoing and future crime or fraud); Kan. Stat. Ann. Section 
75-4332(d)(3) (1996) (public employment) (ongoing and future crime or fraud); 24 Me. Rev. 
Stat. Ann. Section 2857(2) (1999) (health care) (to prove fraud during mediation); Minn. Stat. 
Section 595.02(1)(a) (1996) (general); Neb. Rev. Stat. Section 25-2914 (1994) (general) (crime or 
fraud); N.H. Rev. Stat. Ann. Section 328-C:9(III) (1998) (domestic relations) (perjury in mediation); 
N.J. Stat Ann. Section 34:13A-16(h) (1997) (workers’ compensation) (any crime); N.Y. Lab. 
Laws Section 702-a(5) (McKinney 1991) (past crimes) (labor mediation); Or. Rev. Stat. Ann. 
Section 36.220(6) (1997) (general) (future bodily harm to a specific person); S.D. Codified Laws 
Section 19-13-32 (1998) (general) (crime or fraud); Wyo. Stat. Ann. Section 1-43-103(c)(ii) (1991) 
(future crime). 

While ready to exempt attempts to commit or the commission of crimes from confidentiality 
protection, the Drafting Committees declined to cover “fraud” that would not also constitute a crime 
because civil cases frequently include allegations of fraud, with varying degrees of merit, and the 
mediation would appropriately focus on discussion of fraud claims. Some state statutes do exempt 
fraud, although less frequently than they 

do crime. See, e.g., Fla. Stat. Ann. Section 723.038(8) (1994) (mobile home parks) 
(communications made in furtherance of commission of crime or fraud); Kan. Stat. Ann. Section 
23-605(b)(3) (1999) (domestic relations) (ongoing crime or fraud); Kan. Stat. Ann. Section 
44-817(c)(3) (1996) (labor) (ongoing crime or fraud); Kan. Stat. Ann. Section 60-452(b)(3) (1964) 
(general) (ongoing or future crime or fraud); Kan. Stat. Ann. Section 75-4332(d)(3) (1996) (public 
employment) (ongoing or future crime or fraud); Neb. Rev. Stat. Section 25-29 14 (1994) (general) 
(crime or fraud); S.D. Codified Laws Section 19-13-32 (1998) (general) (crime or fraud). 

Significantly, this exception does not cover mediation communications constituting 
admissions of past crimes, or past potential crimes, which remain privileged. Thus, for example, 
discussions of past aggressive positions with regard to taxation or other matters of regulatory 
compliance in commercial mediations remain privileged against possible use in subsequent or 
simultaneous civil proceedings. The Drafting Committees discussed the possibility of creating an 
exception for the related circumstance in which a party makes an admission of past conduct that 
portends future bad conduct. However, they decided against such an expansion of this exception 
because such past conduct can already be disclosed in other important ways. The other parties 
can warn others, because parties are not prohibited from disclosing by the Act. The Act permits the 
mediator to disclose if required by law to disclose felonies or if public policy requires. 

It is important to emphasize that the Act’s limited focus as an evidentiary and discovery 
privilege, rather than a broader rule of confidentiality means that this privilege provision would not 
prevent a party from calling the police, or warning someone in danger. 

Finally, it should be noted that this exception is intended to prevent the abuse of the 
privilege as a shield to evidence that might be necessary to prosecute or defend a crime. The Drafters 
recognize that it is possible that the exception itself could be abused. Such unethical or bad faith 
conduct would continue to be subject to traditional sanction standards. 

6. Section 6(a)(5). Evidence of professional misconduct or malpractice by the mediator. 

The rationale behind the exception is that disclosures may be necessary to promote 
accountability of mediators by allowing for grievances to be brought against mediators, and as a 
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matter of fundamental fairness, to permit the mediator to defend against such a claim. Moreover, 
permitting complaints against the mediator furthers the central rationale that States have used to reject 
the traditional basis of licensure and credentialing for assuring quality in professional practice: that 
private actions will serve an adequate regulatory function and sift out incompetent or unethical 
providers through liability and the rejection of service. See, e.g., W. Lee Dobbins, The Debate Over 

Mediator Qualifications: Can They Satisfy the Growing Need to Measure Competence Without 
Barring Entry into the Market?, U. Fla. J. L. & Pub. Pol’y 95, 96-98 (1995). 

7. Section 6(a)(6). Evidence of professional misconduct or malpractice by a party or 
representative of a party. 

Sometimes the issue arises whether anyone may provide evidence of professional misconduct 
or malpractice occurring during the mediation. See In re Waller, 573 A.2d 780 (D.C. App. 1990); 
see generally Pamela Kentra, Hear No Evil, See No Evil, Speak No Evil: The Intolerable Conflict 
for Attorney-Mediators Between the Duty to Maintain Mediation Confidentiality and the Duty to 
Report Fellow Attorney Misconduct, 1997 B.Y.U.L. Rev. 715, 740-75 1. The failure to provide an 
exception for such evidence would mean that lawyers and fiduciaries could act unethically or in 
violation of standards without concern that evidence of the misconduct would later be admissible 
in a proceeding brought for recourse. This exception makes it possible to use testimony of anyone 
except the mediator in proceedings at which such a claim is made or defended. Because of the 
potential adverse impact on a mediator’s appearance of impartiality, the use of mediator testimony 
is more guarded, and therefore protected by Section 6(c). It is important to note that evidence fitting 
this exception would still be protected in other types of proceedings, such as those related to the 
dispute being mediated. 

Reporting requirements operate independently of the privilege and this exception. Mediators and 
other are not precluded by the Act from reporting misconduct to an agency or tribunal other than one 
that might make a ruling on the dispute being mediated, which is precluded by Section 8(a) and (b). 

8. Section 6(a)(7). Evidence of abuse or neglect. 

An exception for child abuse and neglect is common in domestic mediation confidentiality 
statutes, and the Act reaffirms these important policy choices States have made to protect their 
citizens. See, e.g., Iowa. Code Ann. Section 679c.3(4) (1998) (general); Kan. Stat. Ann. Section 
23-605(b)(2) (1999) (domestic relations); Kan. Stat. Ann. Section 38-1522(a) (1997) (general); Kan. 
Stat. Ann. Section 44-817© )(2) (1996) (labor); Kan. Stat. Ann. Section 72-5427(e)(2) (1996) 
(teachers); Kan. Stat. Ann. Section 75-4332(d)(1) (1996) (public employment); Minn. Stat. Ann. 
Section 595.02(2)(a)(5) (1996) (general); Mont. Code Ann. Section 41-3-404 (1999) (child abuse 
investigations) (mediator may not be compelled to testify); Neb. Rev. Stat. Section 43-2908 (1993) 
(parenting act) (in camera); N.H. Rev. Stat. Ann. Section 328- C:9(III)(c ) (1998) (marital); N.C. Gen. 
Stat. Section 7A-38.1(L) (1999) (superior court); N.C. Gen. Stat. Section 7A-38.4(K) (1999) 
(district courts); Ohio Rev. Code Ann. Section 3 109.052(c) (West 1990) (child custody); Ohio 
Rev. Code Ann. 
Section 5123.601 (West 1988) (mental retardation); Ohio Rev. Code Ann. 
Section 2317.02 (1998) (general); Or. Rev. Stat. Section 36.220(5) (1997) (general); Tenn. 
Code Ann. Section 36-4-130(b)(5) (1993) (divorce); Utah Code Ann. Section 30-3- 3 8(4) (2000) 
(divorce) (mediator shall report); Va. Code Ann. Section 63.1-248.3(A)(10) 

(2000) (welfare); Wis. Stat. Section 48.981(2) (1997) (social services): Wis. Stat. Section 
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904.085(4)(d) (1997) (general); Wyo. Stat. Section 1-43-103(c)(iii) (1991) (general). But see Ariz. Rev. 
Stat. Ann. Section 8-807(B) (West 1998) (child abuse investigations) (rejecting rule of disclosure). 

By referring to “child and adult protective services agency,” the exception broadens the 
coverage to include the elderly and disabled if that State has protected them by statute and has 
created an agency enforcement process. It should be stressed that this exception applies only to 
permit disclosures in public agency proceedings in which the agency is a party or nonparty 
participant. The exception does not apply in private actions, such as divorce, because the need for 
the evidence is not as great as in proceedings brought to protect against abuse and neglect so that 
the harm can be stopped, and is outweighed by the policy of promoting candor during mediation. 
For example, in a mediation between Husband and Wife who are seeking a divorce, Husband admits 
to sexually abusing a child. Husband’s admission would not be privileged in an action brought 
by the public agency to protect the child, but would be privileged in the divorce hearings. 

The last bracketed phrases make an exception to the exception to privilege of 
mediation communications in certain mediations involving such public agencies. Child 
protection agencies in many States have created mediation programs to resolve issues that arise 
because of allegations of abuse. Those advocating the use of mediation in these contexts point to 
the need for privilege to promote the use of the process, and these alternatives provide it. National 
Council of Juvenile and Family Court Judges, Resource Guidelines: Improving the Child Abuse 
and Neglect Court Process, 1995. These alternatives are bracketed and offered to the states as 
recommended model provisions because of concerns raised by some mediators of such cases that 
mediator testimony sometimes can be necessary and appropriate to secure the safety of a 
vulnerable party in a situation of abuse. See Letter from American Bar Association Commission on 
Mental and Physical Disability Law, November 15, 2000 (on file with Drafting Committees). 

The words “child or adult protection” are bracketed so that States using a different term 
or encouraging mediation of disputes arising from abuse of other protected classes can add appropriate 
language. 

Each state may chose to enact either Alternative A or Alternative B. The Alternative 
A exception only applies to cases referred by the court or public agency. In this situation, 
allegations already have been made in an official context and a court has made the determination that 
settlement of that case is in the public interest by referring it to mediation. In Alternative B 
exception, no court referral is required. A state enacting Alternative B would be adopting a policy 
that it is sufficient that the public agency favors settlement of a particular case by its participation in 
the mediation. 

 
The term “public agency” may have to be modified in a State in which a private agency 

is charged by law to assume the duties to protect children in these contexts. 

9. Section 6(b). Exceptions requiring demonstration of need. 

The exceptions under this Section constitute less common fact patterns that may sometimes 
justify carving an exception, but only when the unique facts and circumstances of the case 
demonstrate that the evidence is otherwise unavailable, and the need for the evidence outweighs the 
policies underlying the privilege. Thus, Section 6(b) effectively places the burden on the proponent 
to persuade the court on these points. The evidence will not be disclosed absent a finding on these 
points after an in camera hearing. Further, under Section 6(d) the evidence will be admitted only for 
that limited purpose. 
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10. Section 6(b)(1). Felony [and misdemeanors]. 

As noted in the commentary to Section 6, point 5, the Act affords more specialized 
treatment for the use of mediation communications in subsequent felony proceedings, which reflects 
the unique character, considerations, and concerns that attend the need for evidence in the 
criminal process. States may also wish to extend this specialized treatment to misdemeanors, 
and the Drafters offer appropriate model language for states in that event. 

Existing privilege statutes are silent or split as to whether they apply only to civil proceedings, 
apply also to some juvenile or misdemeanor proceedings, or apply as well to all criminal 
proceedings. The split among the States reflects clashing policy interests. One the one hand, mediation 
participants operating under the benefit of a privilege might reasonably expect that statements made in 
mediation would not be available for use in a later felony prosecution. The candor this expectation 
promotes is precisely that which the mediation privilege seeks to protect. It is also the basis upon which 
many criminal courts throughout the country have established victim-offender mediation programs, 
which have enjoyed great success in misdemeanor, and, increasingly, felony cases. See generally 
Nancy Hirshman, Mediating Misdemeanors: Big Successes in Smaller Cases, 7 DISP. RESOL 
MAG. 12 (Fall 2000); Mark S. Umbreit, The Handbook of Victim Offender Mediation (2001). 
Public policy, for example, specifically supports the mediation of gang disputes, for example, 
and these programs may be less successful if the parties cannot discuss the criminal acts underlying 
the disputes. Cal. Penal Code 
Section 13826.6 (West 1996) (mediation of gang-related disputes); Colo. Rev. Stat. Section 
22-25-104.5 (1994) (mediation of gang-related disputes). 

On the other hand, society’s need for evidence to avoid an inaccurate decision is 
greatest in the criminal context – both for evidence that might convict the guilty and exonerate the 
innocent -- because the stakes of human liberty and public safety are at their zenith. For this reason, 
even without this exception, the courts can be 

expected to weigh heavily the need for the evidence in a particular case, and sometimes will rule 
that the defendant’s constitutional rights require disclosure. See Rinaker v. Superior Court, 74 
Cal. Rptr. 2d 464, 466 (Ct. App. 1998) (juvenile’s constitutional right to confrontation in civil 
juvenile delinquency trumps mediator’s statutory right not to be called as a witness); State v. 
Castellano, 460 So.2d 480 (Fla. App. 1984) (statute excluding evidence of an offer of compromise 
presented to prove liability or absence of liability for a claim or its value does not preclude mediator 
from testifying in a criminal proceeding regarding alleged threat made by one party to another in 
mediation). See also Davis v. Alaska, 415 U.S. 308 (1974). 

After great consideration and public comment, the Drafting Committees decided to 
leave the critical balancing of these competing interests to the sound discretion of the courts to 
determine under the facts and circumstances of each case. Critically, it is drafted in a manner to 
ensure that the same right to evidence introduced by the prosecution, thus assuring a level playing 
field. In addition, it puts the parties on notice of this limitation on confidentiality. 

11. Section 6(b)(2). Validity and enforceability of settlement agreement. 

This exception is designed to preserve traditional contract defenses to the enforcement of the 
mediated settlement agreement that relate to the integrity of the mediation process, which otherwise 
would be unavailable if based on mediation communications. A recent Texas case provides an 
example. An action was brought to enforce a mediated settlement. The defendant raised the defense 
of duress and sought to introduce evidence that he had asked the mediator to permit him to leave 
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because of chest pains and a history of heart trouble, and that the mediator had refused to let him leave 
the mediation session. See Randle v. Mid Gulf, Inc., No. 14-95-01292, 1996 WL 447954 (Tex 
App. 1996) (unpublished). The exception might also allow party testimony in a personal injury case 
that the driver denied having insurance, causing the plaintiff to rely and settle on that basis, where 
such a misstatement would be a basis for reforming or avoiding liability under the settlement. Under 
this exception the evidence will not be privileged if the weighing requirements are met. This 
exception differs from the exception for a record of an agreement in Section 6(a)(1) in that Section 
6(a)(1) only exempts the admissibility of the record of the agreement itself, while the exception in 
Section 6(b)(2) is broader in that it would permit the admissibility of other mediation communications 
that are necessary to establish or refute a defense to the validity of a mediated settlement agreement. 

12. Section 6(c). Mediator not compelled. 

Section 6(c) allows the mediator to decline to testify or otherwise provide evidence in a 
professional misconduct and mediated settlement enforcement cases to protect against frequent attempts 
to use the mediator as a tie-breaking witness, which would undermine the integrity of the mediation 
process and the impartiality of the 

individual mediator. Nonetheless, the parties and others may testify or provide evidence in such 
cases. 

This Section is discussed in the comments to Sections 6(a)(7) and 6(b)(2). The mediator may 
still testify voluntarily if the exceptions apply, or the parties waive their privilege, but the mediator 
may not be compelled to do so. 

13. Section 6(d). Limitations on exceptions. 

This Section makes clear the limited use that may be made of mediation 
communications that are admitted under the exceptions delineated in Sections 6(a) and 6(b). For 
example, if a statement evidencing child abuse is admitted at a proceeding to protect the child, the rest 
of the mediation communications remain privileged for that 
proceeding, and the statement of abuse itself remains privileged for the pending divorce or other 
proceedings. 
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SECTION 7. PROHIBITED MEDIATOR REPORTS. 

 
(a) Except as required in subsection (b), a mediator may not make a report, assessment, 

evaluation, recommendation, finding, or other communication regarding a mediation to a court, 
administrative agency, or other authority that may make a ruling on the dispute that is the subject of 
the mediation. 

(b) A mediator may disclose: 
(1) whether the mediation occurred or has terminated, whether a settlement was reached, 

and attendance; 
(2) a mediation communication as permitted under Section 6; or 
(3) a mediation communication evidencing abuse, neglect, abandonment, or exploitation of 

an individual to a public agency responsible for protecting individuals against such mistreatment. 
(c) A communication made in violation of subsection (a) may not be considered by a court, 

administrative agency, or arbitrator. 
 

Reporter’s Notes 

1. Section 7. Disclosures by the mediator to an authority that may make a ruling on the 
dispute being mediated. 

Section 7(a) prohibits communications by the mediator in prescribed circumstances. In 
contrast to the privilege, which gives a right to refuse to provide evidence in a subsequent legal 
proceeding, this Section creates a prohibition against disclosure. 

Some states have already adopted similar prohibitions. See, e.g., Cal. Evid. Code Section 
1121 (West 1997); Fla. Stat. Ann. Section 373.71 (1999) (water resources); Tex. Civ. Prac. & Rem. 
Code Section 154.053 (c) (West 1999) (general). Disclosures of mediation communications to a 
judge also could run afoul of prohibitions against ex parte communications with judges. See 
Code of Conduct for Federal Judges, Canon 3(A)(3), 175 F.R.D. 364, 367 (1998); American Bar 
Association Model Code of Conduct of Judicial Conduct at 9. The purpose of this Section is 
consistent with the conclusions of seminal reports in the mediation field condemn the use of such 
reports as permitting coercion by the mediator and destroying confidence in the neutrality of the 
mediator and in the mediation process. See Society for Professionals in Dispute Resolution, 
Mandated Participation and Settlement Coercion: Dispute Resolution as it Relates to the Courts 
(1991); Center for Dispute Settlement, National Standards for Court-Connected Mediation 
Programs (D.C. 1992). 

Importantly, the prohibition is limited to reports or other listed communications to those who 
may rule on the dispute being mediated. While the mediators are thus constrained in terms of 
reports to courts and others that may make rulings on the case, they are not prohibited from 
reporting threatened harm to appropriate authorities, for example, if learned during a mediation to 
settle a civil dispute. In this regard, Section 7(b)(3) responds to public concerns about clarity and 
makes explicit what is otherwise implied in the Act, that mediators are not constrained by this Section 
in their ability to disclose threats to the safety and well being of vulnerable parties to appropriate 
public authorities, and is consistent with the exception for disclosure in proceedings in Section 6(a)(7). 
Similarly, while the provision prohibits mediators from making these reports, it does not constrain 
the parties. 
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The communications by the mediator to the court or other authority are broadly defined. The 
provisions would not permit a mediator to communicate, for example, on whether a particular party 
engaged in “good faith” negotiation, or to state whether a party had been “the problem” in reaching 
a settlement. Section 7(b)(1), however, does permit disclosure of particular facts, including 
attendance and whether a settlement was reached. For example, a mediator may report that one 
party did not attend and another attended only for the first five minutes. States with “good faith” 
mediation laws or court rules may want to consider the interplay between such laws and this 
Section of the Act. 



Annex 3-20: Uniform Mediation Act         33 
 

SECTION 8. CONFIDENTIALITY. Unless subject to the [insert statutory references to 

open meetings act and open records act], mediation communications are confidential to the extent 

agreed by the parties or provided by other law or rule of this State. 

Reporter’s Notes 

This Section restates the general rule in the states regarding the confidentiality of 
mediation communications outside the context of proceedings. 

Typically, confidentiality agreements are enforceable against a signatory under state contract 
law, through damages and sometimes specific enforcement. See, e.g., Doe v. Roe, 93 Misc.2d 201, 
400 N.Y.S.2d 668 (1977). This furthers the Act’s underlying policy of party self-determination by 
permitting the parties to determine whether, when, and how statements made in mediation may be 
disclosed to friends, family members, business associates, the media and other third parties -- 
outside the context of proceedings that are covered by the privilege. It also draws a clear line to 
better guide the parties. 

Section 8 was the culmination of efforts in several drafts to understand and manage the 
reasonable expectations of mediation participants regarding disclosures outside of proceedings. 
Early drafts were criticized by some in the mediation community for failing to impose an affirmative 
duty on mediation participants not to disclose mediation communications to third persons outside of 
the context of the proceedings at which the Section 4 privilege applies. In several subsequent 
drafts, the Drafters attempted to establish a rule that would prohibit such disclosures, but found it 
impracticable to do so without imposing a severe risk of civil liability on the many unknowing 
mediation participants who might discuss their mediations with friends and family members, for 
example, for any number of salutary reasons. In addition, the Drafters were deeply concerned 
about their capacity to develop a truly comprehensive list of legitimate and appropriate exceptions 
-- such as for the education and training of mediators, for the monitoring evaluation and improvement 
of court-related mediation programs, and for the reporting of threats to police and abuse to public 
agencies – as each draft drew forth more calls for legitimate and appropriate exceptions. Similarly, 
efforts to create a simpler rule with fewer exceptions but with greater judicial discretion to act as 
appropriate on a case-by-case basis to prevent “manifest injustice” also met severe resistance from 
many different sectors of the mediation community, as well as a number of state Bar ADR 
committees. Finally, recognizing the important role of non-lawyer mediators and the many people 
who participate in mediations without counsel or knowledge of the law, the Drafters were concerned 
about the intelligibility and accessibility of the provisions. 

In the end, the Drafters ultimately chose to draw a clear line, and to follow the general practice 
in the states of leaving the disclosure of mediation communications outside of proceedings to the good 
judgment of the parties to determine in light of the unique characteristics and circumstances of their 
dispute. 

Finally, special note should be made of the language “or provided by other law or rule of this 
State.” This language has two critical effects. First, it makes clear that the Act does not preempt 
current court rules or statutes that may impose a duty of confidentiality outside of proceedings. 
See Texas Civ. Prac. & Rem. Section 154.073 (a) (arguably imposing a duty of non-disclosure 
outside the context of proceedings). Second, the language “or provided by other law or rule of this 
State” also puts parties on notice that the parties’ capacity to contract for this aspect of 
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confidentiality, while broad, is subject to the limitations of existing State law. This recognizes the 
important policy choices that the State already has made through its various mechanisms of law. 

For example, such a contract would be subject to the rule in some states that would 
permit or require a mediator to reveal information if there is a present and substantial threat that a 
person will suffer death or substantial bodily harm if the mediator fails to take action necessary to 
eliminate the treat. See, e.g., Tarasoff v. Regents of the University of California, 551 P.2d 334 (Cal. 
1976) (en banc) (permitting action against psychotherapist who knows of a patient's dangerousness 
and fails to warn the potential victim). The mediator in such a case may first wish to secure a 
determination by a court, in camera, that the facts of the particular case justify or indeed dictate 
divulging the information to prevent reasonably certain death or substantial bodily harm. See, 
for example, ABA Rule 1.6(b)(1) and accompanying commentary; 5 U.S.C. Section 574(a)(4)(C). 
This result is consistent with the ABA/AAA/SPIDR Model Standards of Conduct for Mediators, 
and the American Bar Association’s revised the Standards of Conduct for Attorneys. 

In addition, under contract law the courts may make exceptions to enforcement for public 
policy reasons. See, e.g., Equal Employment Opportunity Commission v. Astra USA, 94 F.3d 738 (1st 

Cir. 1996). Such agreements are typically not enforceable by non-signatories. They are also not 
enforceable if they conflict with public records requirements. See, e.g. Anchorage School Dist. v. 
Anchorage Daily News, 779 P.2d 1191 (Alaska 1989); Pierce v. St. Vrain Valley School District, 
1997 WL 94120 (Colo. Ct. App. Div. 1 1997). The use of mediation communications as evidence in 
proceedings is governed by Section 4-7, and the signatories of a confidential agreement cannot 
expand the scope of the privilege. 
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SECTION 9. MEDIATOR’S DISCLOSURE OF CONFLICTS OF INTEREST; 

BACKGROUND. 

(a) Before accepting a mediation, an individual who is requested to serve as a mediator shall: 

(1) make an inquiry that is reasonable under the circumstances to determine whether there 

are any known facts that a reasonable individual would consider likely to affect the impartiality of the 

mediator, including a financial or personal interest in the outcome of the mediation and an existing or 

past relationship with a mediation party or foreseeable participant in the mediation; and 

(2) disclose any such known fact to the mediation parties as soon as is practical before 

accepting a mediation. 

(b) If a mediator learns any fact described in subsection (a)(1) after accepting a mediation, the 

mediator shall disclose it as soon as is practicable. 

(c) At the request of a mediation party, an individual who is requested to serve as a 

mediator shall disclose the mediator’s qualifications to mediate a dispute. 

(d) A person that violates subsection [(a) or (b)] [(a), (b), or (g)] is precluded by the violation 

from asserting a privilege under Section 4. 

(e) Subsections (a), (b), [and] (c), [and] [(g)] do not apply to an individual acting as a judge. 

(f) This [Act] does not require that a mediator have a special qualification by background or 

profession. 

[(g) A mediator must be impartial, unless after disclosure of the facts required in subsections 

(a) and (b) to be disclosed, the parties agree otherwise.] 
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Reporter’s Notes 

1. Sections 9(a) and 9(b). Disclosure of mediator’s conflicts of interest. 
a. In general. 

This Section provides legislative support for the professional standards requiring mediators to 
disclose their conflicts of interest. See, e.g, American Arbitration Association, American Bar 
Association & Society of Professionals in Dispute Resolution, Model Standards of Conduct for 
Mediators, Standard III (1995); Model Standards of Practice for Family and Divorce Mediation, 
Standard IV (2001); National Standards for Court-Connected Mediation Programs, Standard 8.1(b) 
(1992). It is consistent with the ethical obligations imposed on other ADR neutrals. See Revised 
Uniform Arbitration Act (2000) Section 12; Code of Professional Responsibility for Arbitrators of 
Labor-Management Disputes, Section 2(B) (1985) (required disclosures). 

Sections 7(a)(2) and 7(b) make clear that the duty to disclose is a continuing one. 

b. Reasonable duty of inquiry 

The phrase in Section 9(b)(1) “make an inquiry that is reasonable under the circumstances” 
makes clear that the mediator’s burden of inquiry into possible conflicts is not absolute, but rather is 
one that is consistent with the purpose of the Section: to make the parties aware of any conflict of 
interest that could lead the parties to believe that the mediator has an interest in the outcome of the 
dispute. Such disclosure fulfills the reasonable expectations of the parties, and furthers the Act’s 
core principles of party self-determination and informed consent by assuring the parties that they will 
have sufficient information about the mediator’s potential conflicts of interests to make the 
determination about whether that mediator is acceptable for the dispute at hand. 

One may reasonably anticipate many situations in which parties are willing to waive a 
conflict of interest; indeed, depending upon the dispute, the very fact that a mediator is familiar to 
both parties may best qualify the mediator to mediate that dispute. That choice, however, properly 
belongs to the parties after informed consent, and in preserving this autonomy, this provision not only 
confirms the integrity of the individual mediator, but also supports the integrity of the mediation process 
by providing a visible, fundamental, and familiar safeguard of public protection. 

Critically, the reasonable inquiry language is also intended to convey the Drafters’ 
intent to exclude inadvertent failures to disclose that would result in the loss of the mediator privilege. 
The duty of reasonable inquiry is specific to each mediation, and such an inquiry always would 
discover those conflicts that are sufficiently material as to call for disclosure. For example, stock 
ownership in a company that is a party to an employment discrimination matter that is being 
mediated would likely be identified under a reasonable inquiry, and should be disclosed to both 
parties under Section 9(a). 
 
On the other hand, less substantial or merely arguable conflicts of interest may not be discoverable 
upon reasonable inquiry and that may therefore result in inadvertent nondisclosure. In the foregoing 
hypothetical, for example, the mediator may not be aware, or have any reason to be aware, that he 
or she has membership in the same country club as an officer or board member of the company. The 
failure to disclose this arguable conflict would be inadvertent, not a violation of Section 9(a) or (b), 
and therefore not subject to the loss of privilege sanction in Section 9(d). 
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The reasonable inquiry also depends on the circumstances. For example, if a small claims 
court refers parties to a mediator who has a volunteer attorney standing in court, the parties would not 
expect that mediator to check on conflicts with all lawyers in the mediator’s firm in the five minutes 
between referral and mediation. Presumably, only conflicts known by the mediator would affect that 
mediation in any event. 

c. Conflicts that must be disclosed 

Section 9(b)(1) expressly states that mediators should disclose financial or personal interests, 
and personal relationships, that a “reasonable person would consider likely to affect the impartiality 
of the mediator.” However, the Drafters chose the word “including” to convey their intent that these 
types of conflicts not be viewed as an exclusive list of that which must be disclosed. Again, the 
standard is one of reasonableness under the circumstances, given the Section’s purpose in furthering 
informed consent and the integrity of the mediation process. 

It should be stressed that the Drafters recognize that it is sometimes difficult for the 
practitioner to know precisely what must be disclosed under a reasonableness standard. Prudence, 
professional reputation, and indeed common practice would compel the practitioner to err on the 
side of caution in close cases. Moreover, mediators with full-time or otherwise extensive mediation 
practices may wish to avail themselves of the common technologies used by law firms to identify 
conflicts of interest. Finally in this regard, it is worth underscoring that this duty to disclose conflicts 
of interest is intended to further party self-determination and the integrity of the mediation process, 
and is not intended to provide a cover or vehicle for bad faith litigation tactics, such as fishing 
expeditions into a mediator’s professional or personal background. Such conduct would continue to 
be subject to traditional sanction standards. 

2. Section 9(c) and (f). Disclosure of mediator’s qualifications 

Sections 9(c) and (f) address the issue of mediator qualifications, and, like the conflicts of 
interest provision, are intended to further principles of party autonomy and informed consent. In 
particular, these Sections do not require mediators to have certain qualifications, specifically 
including a law degree; nor, unlike the conflicts of interest provision, do they impose an affirmative 
duty on the mediator to disclose qualifications. Rather, the mediator’s obligation is responsive: if a 
party asks for the mediator’s qualifications to mediate a particular dispute, the mediator must provide 
those qualifications. 

In some situations, the parties may make clear that they care about the mediator’s substantive 
knowledge of the context of the dispute, or that they want to know whether the mediator in the past 
has used a purely facilitative mediation process or instead an evaluative approach. Compare 
Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid 
for the Perplexed, 1 Harv. Negotiation L. Rev. 7 (1996) with Joseph B. Stulberg, Facilitative Versus 
Evaluative Mediator Orientations: Piercing The “Grid” Lock, 24 Fla. State Univ. L. Rev. 985 (1997); 
see generally Symposium, Fla. State Univ. L. Rev. (1997). Experience mediating would seem 
important to some parties, and indeed this is one aspect of the mediator’s background that has been 
shown to correlate with effectiveness in reaching settlement. See, e.g., Jessica Pearson & Nancy 
Thoennes, Divorce Mediation Research Results, in Divorce Mediation: Theory and Practice, 429, 
436 (Folberg & Milne, eds., 1988); Roselle L. Wissler, A Closer Look at Settlement Week, 4 Disp. 
Resol. Mag. 28 (Summer 1998). 
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It must be stressed that the Act does not establish mediator qualifications. No consensus has 
emerged in the law, research, or commentary as to those mediator qualifications that will best 
produce effectiveness or fairness. As clarified by Section 9(f), mediators need not be lawyers. In 
fact, the American Bar Association Section on Dispute Resolution has issued a statement that 
“dispute resolution programs should permit all individuals who have appropriate training and 
qualifications to serve as neutrals, regardless of whether they are lawyers.” ABA Section of Dispute 
Resolution Council Res., April 28, 1999. 

At the same time, the law and commentary recognize that the quality of the mediator is 
important and that the courts and public agencies referring cases to mediation have a heightened 
responsibility to assure it. See generally Cole et al., supra, Section 11.02 (discussing laws 
regarding mediator qualifications); Center for Dispute Settlement, National Standards for 
Court-Connected Mediation Programs (1992); Society for Professionals in Dispute Resolution 
Commission on Qualifications, Qualifying Neutrals: The Basic Principles (1989); Society for 
Professionals in Dispute Resolution Commission on Qualifications, Ensuring Competence and Quality 
in Dispute Resolution Practice (1995); Society for Professionals in Dispute Resolution, Qualifying 
Dispute Resolution Practitioners: Guidelines for Court-Connected Programs (1997). 

The decision of the Drafting Committees against prescribing qualifications should not be 
interpreted as a disregard for the importance of qualifications. Rather, respecting the unique 
characteristics that may qualify a particular mediator for a particular mediation, the silence of 
the Act reflects the difficulty of addressing the topic in a uniform statute that applies to mediation 
in a variety of contexts. Qualifications may be important, but they need not be uniform. It is not 
the intent of the Act to preclude a statute, court or administrative agency rule, arbitrator or 
contract between the parties from requiring that a mediator have a particular background or 
profession; those decisions are best made by individual states, courts, governmental entities, and 
parties. 

3. Section 9(d). Violation of disclosure [and impartiality] requirements. 
a. In general 

This provision makes clear that the mediator who violates the disclosure requirements of 
Sections 9(a) or (b) may not refuse to disclose a mediation communication or prevent another 
person from disclosing a mediation communication of the mediator, pursuant to Section 4(b)(2). If a 
state adopts the impartiality provision of Section 9(f), a violation of that provision triggers the same 
denial of the privilege. Only those states adopting the impartiality provision should adopt the second 
bracket [(a), (b), or (g)]; all other states should adopt the first bracket [(a) or (b)]. 

b. Only mediator privilege lost; party, nonparty participant privileges remain 
intact 

Crucially, while the mediator who fails to comply with the Act’s conflicts of interest and 
impartiality requirements loses the privilege for purpose of that mediation, the parties and the 
non-party participants retain their privilege for that mediation. Thus, in a situation in which the 
mediator has lost the privilege, for example, the parties may still come forward and assert their 
privilege, thus blocking the mediator who has lost the privilege from providing testimony about the 
affected mediation. Similarly, to the extent the mediator’s purported testimony would be about the 
mediation communications of a nonparty participant, the nonparty participant may block the 
testimony if the mediator has lost the privilege. 

The only person prejudiced by the violation is the mediator who failed to disclose a conflict 
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[or who had a bias in the dispute], and as such the loss of privilege provides an important but narrowly 
tailored measure of accountability. Section 9(d) makes clear that mediators cannot avoid testifying in 
such situations. 

The Drafters considered other sanctions for mediators who failed to disclose conflicts [or who 
were partial], such as criminal and civil sanctions. However, it rejected specifically providing for 
those options because of the possibility of discouraging people from becoming mediators, and 
because the loss of privilege sanction was deemed to be tailored to the precise harm caused by the 
violation. 

c. Practical operation 

The loss of privilege in this narrow context raises important practical questions with regard 
to how a party or a nonparty participant would know that the mediator may lose, or has lost, the 
privilege with respect to a particular mediation. This is significant because they should have the 
opportunity to decide whether they wish to assert their own privilege and block the mediator's 
testimony to the extent permitted by the privilege, or to permit the testimony, consistent with the 
Act's underlying premises of party autonomy and informed consent. 

As a practical matter, notice is not likely to be a concern in the typical case in which the 
mediation communications evidence is being sought in an action to set aside the mediated settlement 
agreement, or in a professional misconduct proceeding or action, arising out of the conflict of interest. 
The parties would be aware of the loss of privilege, and indeed, the loss of the privilege is consistent 
with the exceptions permitting such testimony in cases to establish the validity of the settlement 
agreement or professional misconduct. See Sections 6(a)(6) and 6(b)(2). 

However, in the more remote situation in which these exceptions would not be applicable, and 
the mediator's testimony is sought under a claim that the privilege has been lost by virtue of the 
mediator's failure to disclose a conflict of interest, the notice issue becomes more problematic. It 
may be expected that the mediator would give notice to the other mediation participants who may be 
affected by such a request. It may also be expected under usual customs and practices that the party 
seeking the privileged testimony would move the matter before a court and provide notice to all 
interested persons who would have the right to assert the privilege. For a challenge to the 
mediation privilege, those interested parties would be the mediator, parties, and nonparty participants. 
In any event, mediation participants are advised to consider including notice provisions in their 
agreements to mediate that call for participants who receive subpoenas for privileged testimony to 
provide notice to the other participants of such a request. 

As with the exceptions recognized under this Act, the Act anticipates that the question of 
whether a privilege has been lost would typically be decided by courts in an in camera proceeding 
that would preserve the confidentiality of the mediation communications that may be necessary to 
establish the validity of the loss of privilege claim. The materiality of the failure to disclose is not 
likely to be in issue in the more common situations in which the mediator’s testimony is being 
sought in a case other than to establish the invalidity of a mediated settlement agreement or 
professional misconduct arising from the failure to disclose. However, in those rare other situations in 
which the mediator’s testimony is being sought, the proponent of the evidence may also need to 
establish the materiality of the failure to disclose. 

4. Section 9(e). Individual acting as a judge. 
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This Section averts a legislative prohibition on certain judicial actions, and defers to other 
more appropriate regulation of the judiciary. It extends the principles embodied in Section 3(b)(3), 
which places mediations conducted by judges who might make a ruling on the case outside the 
scope of the Act. The rationales described therein apply with equal force in this context. 

 

5. [Section 9(g). Mediator impartiality.] 

This provision is a bracketed to signal that it is suggested as a model provision and need 
not be part of a Uniform Act. “Impartiality” has been equated with “evenhandedness” in the Model 
Standards of Practice approved by the American Bar Association, American Association of 
Arbitrators, and the Society of Professionals in Dispute Resolution (now Association for Conflict 
Resolution). The mediator’s employment situation may present difficult issues regarding 
impartiality. A mediator who is employed by one of the parties is not typically viewed as impartial, 
especially if the person who mediates also represents a party. In the representation situation, the 
mediator’s overriding responsibility is toward a single party. For example, the parties’ legal counsel 
would not be an impartial mediator. Ombuds often are obligated by ethical standards to be impartial, 
although they are employed by one of the parties. 

While few would argue that it is almost always best for mediators to be impartial as a 
matter of practice, including such a requirement into a uniform law drew considerable 
controversy. Some mediators, reflecting a deeply and sincerely felt value within the mediation 
community that a mediator not be predisposed to favor or disfavor parties in dispute, persistently 
urged the Drafters to enshrine this value in the Act; for these, the failure to include the notion of 
impartiality in the Act would be a distortion of the mediation process. Other mediators, service 
providers, judges, mediation scholars, however, urged the Drafters not to include the term 
“impartiality” for a variety of reasons. 

At least three are worth stressing. One pressing concern was that including such a statutory 
requirement would subject mediators to an unwarranted exposure to civil lawsuits by disgruntled 
parties. In this regard, mediators with a more evaluative style expressed concerns that the common 
practice of so-called “reality checking” would be used as a basis for such actions against the 
mediator. A second major concern was over the workability of such a statutory requirement. 
Scholarly research in cognitive psychology has confirmed many hidden but common biases that 
affect judgment, such as attributional distortions of judgment and inclinations that are the product of 
social learning and professional culturation. See generally, Daniel Kahneman and Amos 
Tversky, Choices, Values, and Frames (2000); Scott Plous, The Psychology of Judgment and 
Decision Making (1993). Similarly, mediators in certain contexts sometimes have an ethical or felt duty 
to advocate on behalf of a party, such as long-term care ombuds in the health care context. Third, 
some parties seek to use a mediator who has a duty to be partial in some respects—such as a 
domestic mediator who is charged by law to protect the interests of the children. It has been 
argued that such mediations should still be privileged. 

For these and other reasons, the Drafting Committees determined that impartiality, like 
qualifications, was an issue that was important but that did not need to be included in a uniform law. 
Rather, out of regard for the gravity of the issue, the 



Annex 3-20: Uniform Mediation Act         41 
 

Drafting Committees determined that it was enough to flag the issue for states to consider at a more 
local level, and to provide model language that may be helpful to states wishing to pursue the issue. 

If this Section is adopted, the state should also chose the bracketed option with this Section 
in Section (d), so that a mediator who is not impartial is precluded from asserting the privilege. 
Section (e) makes this inapplicable to an individual acting as a judge, whose impartiality is governed 
by judicial cannons. 
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SECTION 10. PARTICIPATION IN MEDIATION. 
 
 An attorney or other individual designated by a party may accompany the party to and 

participate in a mediation. A waiver of participation given before the mediation may be rescinded. 
Reporter’s Notes 

The fairness of mediation is premised upon the informed consent of the parties to any 
agreement reached. See Wright v. Brockett, 150 Misc.2d 1031 (1991) (setting aside mediation 
agreement where conduct of landlord/tenant mediation made informed consent unlikely); see 
generally, Joseph B. Stulberg, Fairness and Mediation, 13 Ohio St. J. on Disp. Resol. 909, 936-944 
(1998); Craig A. McEwen, Nancy H. Rogers, Richard J. Maiman, Bring in the Lawyers: Challenging 
the Dominant Approaches to Ensuring Fairness in Divorce Mediation, 79 Minn. L. Rev. 1317 (1995). 
Some statutes permit the mediator to exclude lawyers from mediation, resting fairness guarantees on 
the lawyer’s later review of the draft settlement agreement. See, e.g., Cal. Fam. Code Section 3182 
(West 1993); McEwen, et al., 79 Minn. L. Rev., supra, at 1345-1346. At least one bar authority has 
expressed doubts about the ability of a lawyer to review an agreement effectively when that lawyer 
did not participate in the give and take of negotiation. Boston Bar Ass’n, Op. 78-1 (1979). 
Similarly, concern has been raised that the right to bring counsel might be a requirement of 
constitutional due process in mediation programs operated by courts or administrative agencies. 
Richard C. Reuben, Constitutional Gravity: A Unitary Theory of Alternative Dispute Resolution and 
Public Civil Justice, 47 UCLA L. Rev. 949, 1095 (April 2000). 

Some parties may prefer not to bring counsel. However, because of the capacity of attorneys 
to help mitigate power imbalances, and in the absence of other procedural protections for less 
powerful parties, the Drafting Committees elected to let the parties, not the mediator, decide. Also, 
their agreement to exclude counsel should be made after the dispute arises, so that they can weigh the 
importance in the context of the stakes involved. 

 
The Act does not preclude the possibility of parties bringing multiple lawyers or translators, as 

often is common in international commercial and other complex mediations. The Act also makes 
clear that parties may be accompanied by a designated person, and does not require that person to be 
a lawyer. This provision is consistent with good practices that permit the pro se party to bring 
someone for support who is not a lawyer if the party cannot afford a lawyer. 

Most statutes are either silent on whether the parties’ lawyers can be excluded or, alternatively, 
provide that the parties can bring lawyers to the sessions. See, e.g., Neb. Rev. Stat. Section 42-8 10 
(1997) (domestic relations) (counsel may attend mediation); N.D. Cent. Code Section 14-09.1-05 
(1987) (domestic relations) (mediator may not exclude counsel); Okla. Stat. tit. 12, Section 1824(5) 
(1998) (representative authorized to attend); Or. Rev. Stat. Section 107.600(1) (1981) (marriage 
dissolution) (attorney may not be excluded); Or. Rev. Stat. Section 107.785 (1995) (marriage 
dissolution) (attorney may not be excluded); Wis. Stat. Section 655.58(5) (1990) (health care) 
(authorizes counsel to attend mediation). Several States, in contrast, have enacted statutes permitting 
the exclusion of counsel from domestic mediation. See Cal. Fam. Code Section 3182 (West 
1993); Mont. Code Ann. Section 40-4-302(3) (1997) (family); S.D. Codified Laws Section 25-4-59 
(1996) (family); Wis. Stat. Section 767.11(10)(a) (1993) (family). 

As a practical matter, this provision has application only when the parties are compelled to 
participate in the mediation by contract, law, or order from a court or agency. In other instances, 
any party or mediator unhappy with the decision of a party to be accompanied by an individual can 
simply leave the mediation. In some instances, a party may seek to bring an individual whose 
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presence will interfere with effective discussion. In divorce mediation, for example, a new friend 
of one of the parties may spark new arguments. In these instances, the mediator can make that 
observation to the parties and, if the mediation flounders because of the presence of the nonparty, 
the parties or the mediator can terminate the mediation. The pre-mediation waiver of this right of 
accompaniment can be rescinded, because the party may not have understood the implication at that 
point in the process. However, this provision can be waived once the mediation begins. Limitations 
on counsel in small claims proceedings may be interpreted to apply to the small claims mandatory 
mediation program. If so, the States may wish to consider whether to provide an exception for 
mediation conducted within these programs. 

The right to accompaniment does not operate to excuse any participation requirements for the 
parties themselves. 
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SECTION 11. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND 
NATIONAL COMMERCE ACT.  

 
This [Act] modifies, limits, or supersedes the federal Electronic Signatures in Global and 

National Commerce Act, 15 U.S.C. Section 7001 et seq., but this [Act] does not modify, limit, or 
supersede Section 101(c) of that Act or authorize electronic delivery of any of the notices described 
in Section 103(b) of that Act. 

 
Reporter’s Notes 

This Section adopts standard language approved by the Uniform Law Conference that is 
intended to conform Uniform Acts with the Uniform Electronic Transactions Act (UETA) and its 
federal counterpart, Electronic Signatures in Global and National Commerce Act (E-Sign) (15 U.S.C 
7001, etc seq. (2000). 

Both UETA and E-Sign were written in response to broad recognition of the commercial and 
other use of electronic technologies for communications and contracting, and the consensus that the 
choice of medium should not control the enforceability of transactions. These Sections are 
consistent with both UETA and E-Sign. UETA has been adopted by the Conference and received 
the approval of the American Bar Association House of Delegates. As of December 2001, it had 
been enacted in more than 35 states. 

The effect of this provision is to reaffirm state authority over matters of contract by making 
clear that UETA is the controlling law if there is a conflict between this Act and the federal E-sign 
law, except for E-sign’s consumer consent provisions (Section 101(c) and its notice provisions 
(Section 103(b) (which have no substantive impact on this Act). Among other things, such 
clarification assures that agreements related to mediation – such as the agreement to mediate and the 
subsequently mediated settlement agreement – may not be challenged on the basis of a conflict 
between this Act and the federal E-sign law. Such challenges should be dismissed summarily by the 
courts. 

 
SECTION 12. UNIFORMITY OF APPLICATION AND CONSTRUCTION.  
In applying and construing this [Act], consideration should be given to the need to promote 

uniformity of the law with respect to its subject matter among States that enact it. 
 

Reporter’s Notes 

One of the goals of the Uniform Mediation Act is to simplify the law regarding mediation. 
Another is to make the law uniform among the States. In most instances, the 

Act will render unnecessary the other hundreds of different privilege statutes among the States, and 
these can be repealed. In fact, to do otherwise would interfere with the uniformity of the law. 

However, the Drafters contemplate the Act as a floor in many aspects, rather than a ceiling, 
one that provides a uniform starting point for mediation but which respects the diversity in contexts, 
cultures, and community traditions by permitting states to retain specific features that have been tried 
and that work well in that state, but which need not necessarily be uniform. For example, as noted after 
Section 4, those States that provide specially that mediators cannot testify and impose damages from 
wrongful subpoena may elect to retain such provisions. Similarly, as discussed in the comments 
to Section 8, States with court rules that have confidentiality provisions barring the disclosure of 
mediation communications outside the context of proceedings may wish to retain those provisions 
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because they are not inconsistent with the Act. 

As discussed in the preface, point 5, the constructive role of certain laws regarding 
mediation can be performed effectively only if the provisions are uniform across the States. See 
generally James J. Brudney, Mediation and Some Lessons from the Uniform State Law Experience, 
13 Ohio St. J. on Disp. Resol. 795 (1998). In this regard, the law may serve to provide not only 
uniformity of treatment of mediation in certain legal contexts, but can serve to help define what 
reasonable expectations may be with regard to mediation. The certainty that flows from uniformity 
of interpretation can serve to promote local, state, and national interests in the expansive use of 
mediation as an important means of dispute resolution. 

While the Drafters recognize that some such variations of the mediation law are inevitable 
given the diverse nature of mediation, the specific benefits of uniformity should also be 
emphasized. As discussed in the Prefatory Notes, uniform adoption of the UMA will make the law of 
mediation more accessible and certain in these key areas. Practitioners and participants will know 
where to find the law, and they and courts can reasonably anticipate how the statute will be 
interpreted. Moreover, uniformity of the law will provide greater protection of mediation than any 
one state has the capacity to provide. No matter how much protection one state affords confidentiality 
protection, for example, the communication will not be protected against compelled disclosure in 
another state if that state does not have the same level of protection. Finally, uniformity has the 
capacity to simplify and clarify the law, and this is particularly true with respect to mediation 
confidentiality. Where many states have several different confidentiality provisions, most of them 
could be replaced with an integrated Uniform Mediation Act. Similarly, to the extent that there may be 
confusion between states over which state’s law would apply to a mediation with an interstate 
character, uniformity simplifies the task of those involved in the mediation by requiring them to look 
at only one law rather than the laws of all affected states. 

 

SECTION 13. SEVERABILITY CLAUSE. If any provision of this [Act] or its application to 
any person or circumstance is held invalid, the invalidity does not affect other provisions or 
applications of this [Act] which can be given effect without the invalid provision or application, 
and to this end the provisions of this [Act] are severable. 

 
SECTION 14. EFFECTIVE DATE. This [Act] takes effect . 
SECTION 15. REPEALS. The following acts and parts of acts are hereby repealed: 

(1)  
(2)  ( 3 )  Reporter’s Notes 
The Uniform Mediation Act was drafted such that it can be integrated into the fabric of most 

state legal regimes with minimal disruption of current law or practices. In particular, it is not the intent 
of the UMA to disrupt existing law in those few states that have well-established mediation 
processes by statute, court rules, or court decisions. For example, its privilege structure, exceptions, 
etc., is consistent with most of the hundreds of privilege statutes currently in the states. 

Many of these can simply be repealed, and this Section provides the vehicle for so doing. 
However, states should take care not to repeal additional provisions that may be embedded within 
their state laws that may be desirable and which are not inconsistent with the provisions of the Act. 
An Act is still uniform if it provides for mediator incompetency or provides for costs and attorneys 
fees to mediators who are wrongfully subpoenaed. For example, in Ohio the Act would seem to 
replace the need for the generic privilege statute, O.R.C. 23 17.023, and that part of the domestic 
mediation statute O.R.C. 3 109.052 relating to privilege, but not the public records exception, 
O.R.C. 149.43 or failure to report a crime, O.R.C. 3 109.052. 
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In contrast, Alabama has fewer statutes that would be subsumed by the Act. For example, the 

Act would seem to replace the need for the confidentiality provision in Ala. Code 24-4-12 
(communications during conciliation sessions of complaints brought under Fair Housing Law are 
confidential unless parties waive in writing). The Act would also subsume certain sections of Ala.. 
Code 6-6-20, such as the definition of mediation and the provision permitting attorneys or 
support persons to accompany parties, but would not replace the provisions authorizing courts to 
refer cases to mediation under certain conditions and defining sanctions. 

Many of the existing statutes deal with matters not covered by the Act and need not be 
repealed in order to provide uniformity because they would not be superceded by the Act. Common 
examples include authorization of mandatory mediation, standards for mediators, and funding for 
mediation programs. Similarly, the Act would not supercede statutes relating to mediator 
qualifications, such as O.R.C. 3109.052(A)(permitting local courts to establish mediator qualifications) 
and O.R.C. 41 17.02(E)(authorizing state employment relations board to appoint mediators 
according to training, practical experience, education, and character). In such situations, an 
abundance of caution may counsel in favor of noting specifically in this Section which provisions of 
current state laws are not being repealed, as well as which ones are being repealed. 

On the other hand, in those relatively few instances where the Act directly conflicts, or may 
directly conflict, with existing state law, states will want to consider the relationship between their 
current law and the Act. The most prominent examples include those states that have provisions 
barring attorneys from attending and participating in mediation sessions, and those states that 
current permit or require mediators to make reports to judges who may make rulings on the case. 

 
SECTION 16. APPLICATION TO EXISTING AGREEMENTS OR REFERRALS. 

(a) This [Act] governs a mediation pursuant to a referral or an agreement to mediate made on 
or after [the effective date of this [Act]]. 

(b) On or after [a delayed date], this [Act] governs an agreement to mediate whenever made. 
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Annex 3-21 

USA Uniform Mediation Act  2001 – Executive Summary 

Uniform Mediation Act 

Executive Summary 

 

The Uniform Mediation Act (UMA) promotes the increasingly important use of mediation as an 
appropriate means of dispute resolution, while also protecting the rights of participants in the mediation 
processes.  
   

It will strengthen existing state laws and court rules by providing a strong mediation privilege that 
permits the parties, mediator, and non-party participants to prevent the use of mediation 
communications in legal proceedings that take place after the mediation. This privilege is consistent 
with the current trend of state law protections for mediation, and if adopted uniformly, will assure that 
mediation communications in one state will not be subject to admissibility in another state  
   

Scope: The protections of the Act will be available to mediation participants in almost all mediations in 
which the parties agreed to mediation or are directed into mediation by a court or other governmental 
entity. The only mediations that the Act will not apply to are those involving labor unions, student peer 
mediations, and judicial settlement conferences. (Section 3)   

The Mediation Privilege: As a general matter, anyone who participates in a mediation will be able to 
prevent the statements they make from being used against them in later legal proceedings. (Sections 4-
6). Under the UMA, statements made in mediation are treated as inadmissible in much the same way 
that the law in most states bars the use of statements made to attorneys, doctors, and priests.  
   

The UMA mediation privilege applies to bar the use of mediation communications in a wide range of 
proceedings that take place after the mediation, including civil and criminal trials, arbitrations, 
administrative hearings, and legislative "proceedings." (Section 2(7))    

There are only limited exceptions to this general rule, for example to permit disclosures of threats of 
bodily harm, reports of abuse and neglect, and to establish that a mediation was used as a pretext to 
further a crime. (Section 6(a)) To ensure the integrity of the mediation process, there are also limited 
exceptions that would permit a judge to admit mediation communications into evidence to establish 
that a mediated settlement agreement was induced by fraud or duress, or that the mediator engaged in 
professional malpractice or misconduct. (Section 6(b))    

Relatedly, the Act further bars mediator disclosures to courts, administrative agencies, and other 
government entities. (Section 7)   
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Party Accompaniment: The Act provides parties with the ability to be accompanied by a friend, 
family member, or lawyer, which is particularly important when a party is compelled into a mediation 
by a court or other governmental entity. (Section 10)    

Disclosure of Conflicts of Interest: To further the integrity of the process, the UMA also requires the 
disclosure of conflicts of interest by a mediator, and requires a mediator to disclose his or her 
qualifications when asked. (Section 9).  
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The Model Standards of Conduct for Mediators 
August 2005 

The Model Standards of Conduct for Mediators was prepared in 1994 by the 
American Arbitration Association, the American Bar Association's Section of Dispute Resolution, 
and the Association for Conflict Resolutions. A joint committee consisting of representatives from 
the same successor organizations revised the Model Standards in 2005.2 Both the original 1994 
version and the 2005 revision have been approved by each participating organization.3 

Preamble 

Mediation is used to resolve a broad range of conflicts within a variety of settings. These 
Standards are designed to serve as fundamental ethical guidelines for persons mediating in all 
practice contexts. They serve three primary goals: to guide the conduct of mediators; to inform 
the mediating parties; and to promote public confidence in mediation as a process for resolving 
disputes. 

Mediation is a process in which an impartial third party facilitates communication and 
negotiation and promotes voluntary decision making by parties to the dispute. 

Mediation serves various purposes, including providing the opportunity for parties to define 
and clarify issues, understand different perspectives, identify interests, explore and assess possible 
solutions, and reach mutually satisfactory agreements, when desired. 

Note on Construction 

These Standards are to be read and construed in their entirety. There is no priority significance 
attached to the sequence in which the Standards appear. 

The use of the term "shall" in a Standard indicates that the mediator must follow the practice 
described. The use of the term "should" indicates that the practice described in the standard is 
highly desirable, but not required, and is to be departed from only for very strong reasons and 
requires careful use of judgment and discretion. 

The use of the term "mediator" is understood to be inclusive so that it applies to co-mediator 
models. 

The Association for Conflict Resolution is a merged organization of the Academy of Family Mediators, the Conflict 
Resolution Education Network and the Society of Professionals in Dispute Resolution (SPIDR). SPIDR was the third 
participating organization in the development of the 1994 Standards. 

2 Reporter's Notes, which are not part of these Standards and therefore have not been specifically approved by any of the 
organizations, provide commentary regarding these revisions. 
3 Proposed language. No organization as of April 10, 2005 has reviewed or approved the 2005 Revision. 
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These Standards do not include specific temporal parameters when referencing a mediation, 
and therefore, do not define the exact beginning or ending of a mediation. 

Various aspects of a mediation, including some matters covered by these Standards, may 
also be affected by applicable law, court rules, regulations, other applicable professional rules, 
mediation rules to which the parties have agreed and other agreements of the parties. These sources 
may create conflicts with, and may take precedence over, these Standards. However, a mediator 
should make every effort to comply with the spirit and intent of these Standards in resolving such 
conflicts. This effort should include honoring all remaining Standards not in conflict with these 
other sources. 

These Standards, unless and until adopted by a court or other regulatory authority do not have 
the force of law. Nonetheless, the fact that these Standards have been adopted by the respective 
sponsoring entities, should alert mediators to the fact that the Standards might be viewed as 
establishing a standard of care for mediators. 

STANDARD I. SELF-DETERMINATION 

A. A mediator shall conduct a mediation based on the principle of party self- 
determination. Self-determination is the act of coming to a voluntary, un-coerced decision in 
which each party makes free and informed choices as to process and outcome. Parties may 
exercise self-determination at any stage of a mediation, including mediator selection, process 
design, participation in or withdrawal from the process, and outcomes. 

1. Although party self-determination for process design is a fundamental 
principle of mediation practice, a mediator may need to balance such party 
self-determination with a mediator's duty to conduct a quality process in accordance with 
these Standards. 

A mediator cannot personally ensure that each party has made free and informed choices 
to reach particular decisions, but, where appropriate, a mediator should make the 
parties aware of the importance of consulting other professionals to help them make 
informed choices. 

B. A mediator shall not undermine party self-determination by any party for reasons such as higher 
settlement rates, egos, increased fees, or outside pressures from court personnel, program 
administrators, provider organizations, the media or others. 
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STANDARD II. IMPARTIALITY 

A. A mediator shall decline a mediation if the mediator cannot conduct it in an impartial 
manner. Impartiality means freedom from favoritism, bias or prejudice. 

B. A mediator shall conduct a mediation in an impartial manner and avoid conduct that gives 
the appearance of partiality. 

1. A mediator should not act with partiality or prejudice based on any participant's 
personal characteristics, background, values and beliefs, or performance at a 
mediation, or any other reason. 

2. A mediator should neither give nor accept a gift, favor, loan or other item of value that 
raises a question as to the mediator's actual or perceived impartiality. 

A mediator may accept or give de minimis gifts or incidental items or services that 
are provided to facilitate a mediation or respect cultural norms so long as such 
practices do not raise questions as to a mediator's actual or perceived impartiality. 

If at any time a mediator is unable to conduct a mediation in an impartial manner, the mediator 
shall withdraw. 

STANDARD III. CONFLICTS OF INTEREST 

A. A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during 
and after a mediation. A conflict of interest can arise from involvement by a mediator with 
the subject matter of the dispute or from any relationship between a mediator and any 
mediation participant, whether past or present, personal or professional, that reasonably raises a 
question of a mediator's impartiality. 

B. A mediator shall make a reasonable inquiry to determine whether there are any facts that a 
reasonable individual would consider likely to create a potential or actual conflict of interest 
for a mediator. A mediator's actions necessary to accomplish a reasonable inquiry into 
potential conflicts of interest may vary based on practice context. 

C. A mediator shall disclose, as soon as practicable, all actual and potential conflicts 
of interest that are reasonably known to the mediator and could reasonably be seen as 
raising a question about the mediator's impartiality. After disclosure, if all parties agree, 
the mediator may proceed with the mediation. 

 
D. If a mediator learns any fact after accepting a mediation that raises a question with respect to that 

mediator's service creating a potential or actual conflict of interest, the mediator shall disclose 
it as quickly as practicable. After disclosure, if all parties agree, the mediator may proceed 
with the mediation. 

E. If a mediator's conflict of interest might reasonably be viewed as undermining the integrity of 
the mediation, a mediator shall withdraw from or decline to proceed with the mediation 
regardless of the expressed desire or agreement of the parties to the contrary. 

Subsequent to a mediation, a mediator shall not establish another relationship with any of the 
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participants in any matter that would raise questions about the integrity of the mediation. 
When a mediator develops personal or professional relationships with parties, other 
individuals or organizations following a mediation in which they were involved, the 
mediator should consider factors such as time elapsed following the mediation, the 
nature of the relationships established, and services offered when determining whether the 
relationships might create a perceived or actual conflict of interest. 

STANDARD IV. COMPETENCE 

A. A mediator shall mediate only when the mediator has the necessary competence 
to satisfy the reasonable expectations of the parties. 

1. Any person may be selected as a mediator, provided that the parties are satisfied with 
the mediator's competence and qualifications. Training, experience in mediation, skills, 
cultural understandings and other qualities are often necessary for mediator 
competence. A person who offers to serve as a mediator creates the expectation that 
the person is competent to mediate effectively. 

2. A mediator should attend educational programs and related activities to maintain and 
enhance the mediator's knowledge and skills related to mediation. 

A mediator should have available for the parties' information relevant to the 
mediator's training, education, experience and approach to conducting a mediation. 

B. If a mediator, during the course of a mediation determines that the mediator 
cannot conduct the mediation competently, the mediator shall discuss that determination 
with the parties as soon as is practicable and take appropriate steps to address the situation, 
including, but not limited to, withdrawing or requesting appropriate assistance. 

 
C. If a mediator's ability to conduct a mediation is impaired by drugs, alcohol, medication 

or otherwise, the mediator shall not conduct the mediation. 

STANDARD V. CONFIDENTIALITY 

A. A mediator shall maintain the confidentiality of all information obtained by the mediator in 
mediation, unless otherwise agreed to by the parties or required by applicable law. 

1. If the parties to a mediation agree that the mediator may disclose information 
obtained during the mediation, the mediator may do so. 

2. A mediator should not communicate to any non-participant information about how 
the parties acted in the mediation. A mediator may report, if required, whether parties 
appeared at a scheduled mediation and whether or not the parties reached a 
resolution. 

3.  If a mediator participates in teaching, research or evaluation of mediation, the 
mediator should protect the anonymity of the parties and abide by their reasonable 
expectations regarding confidentiality. 
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B. A mediator who meets with any persons in private session during a mediation shall not 
convey directly or indirectly to any other person, any information that was obtained during 
that private session without the consent of the disclosing person. 

C. A mediator shall promote understanding among the parties of the extent to which the parties 
will maintain confidentiality of information they obtain in a mediation. 

D. Depending on the circumstance of a mediation, the parties may have varying expectations 
regarding confidentiality that a mediator should address. The parties may make their own rules 
with respect to confidentiality, or the accepted practice of an individual mediator or 
institution may dictate a particular set of expectations. 

STANDARD VI. QUALITY OF THE PROCESS 

A. A mediator shall conduct a mediation in accordance with these Standards and in a 
manner that promotes diligence, timeliness, safety, presence of the appropriate participants, 
party participation, procedural fairness, party competency and mutual respect among all 
participants. 

1. A mediator should agree to mediate only when the mediator is prepared to commit the 
attention essential to an effective mediation. 

2. A mediator should only accept cases when the mediator can satisfy the reasonable 
expectation of the parties concerning the timing of a mediation. 

3. The presence or absence of persons at a mediation depends on the agreement of the 
parties and the mediator. The parties and mediator may agree that others may be 
excluded from particular sessions or from all sessions. 

4. A mediator should promote honesty and candor between and among all participants, 
and a mediator shall not knowingly misrepresent any material fact or circumstance in 
the course of a mediation. 

5. The role of a mediator differs substantially from other professional roles. 
Mixing the role of a mediator and the role of another profession is problematic and 
thus, a mediator should distinguish between the roles. A mediator may provide 
information that the mediator is qualified by training or experience to provide, only if 
the mediator can do so consistent with these Standards. 

6. A mediator shall not conduct a dispute resolution procedure other than mediation but 
label it mediation in an effort to gain the protection of rules, statutes, or other 
governing authorities pertaining to mediation. 

7. A mediator may recommend, when appropriate, that parties consider resolving their 
dispute through arbitration, counseling, neutral evaluation or other processes. 

8. A mediator shall not undertake an additional dispute resolution role in the same matter 
without the consent of the parties. Before providing such service, a mediator shall 
inform the parties of the implications of the change in process and obtain their consent 
to the change. A mediator who undertakes such role assumes different duties and 
responsibilities that may be governed by other standards. 
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9. If a mediation is being used to further criminal conduct, a mediator should take 
appropriate steps including, if necessary, postponing, withdrawing from or 
terminating the mediation. 

10. If a party appears to have difficulty comprehending the process, issues, or settlement 
options, or difficulty participating in a mediation, the mediator should explore the 
circumstances and potential accommodations, modifications or adjustments that would 
make possible the party's capacity to comprehend, participate and exercise 
self-determination 

B. If a mediator is made aware of domestic abuse or violence among the parties, the mediator shall 
take appropriate steps including, if necessary, postponing, withdrawing from or terminating 
the mediation. 

C. If a mediator believes that participant conduct, including that of the mediator, jeopardizes 
conducting a mediation consistent with these Standards, a mediator shall take appropriate 
steps including, if necessary, postponing, withdrawing from or terminating the mediation. 

STANDARD VII. ADVERTISING AND SOLICITATION 

A. A mediator shall be truthful and not misleading when advertising, soliciting or otherwise 
communicating the mediator's qualifications, experience, services and fees. 

1. A mediator should not include any promises as to outcome in communications, 
including business cards, stationery, or computer-based communications. 

A mediator should only claim to meet the mediator qualifications of a governmental 
entity or private organization if that entity or organization has a recognized procedure 
for qualifying mediators and it grants such status to the mediator. 

B.  A mediator shall not solicit in a manner that gives an appearance of partiality for or against a 
party or otherwise undermines the integrity of the process. 

C. A mediator shall not communicate to others, in promotional materials or through other forms of 
communication, the names of persons served without their permission. 

STANDARD VIII. FEES AND OTHER CHARGES 

A. A mediator shall provide each party or each party's representative true and complete 
information about mediation fees, expenses and any other actual or potential charges that may 
be incurred in connection with a mediation. 

1. If a mediator charges fees, the mediator should develop them in light of all relevant factors, 
including the type and complexity of the matter, the qualifications of the mediator, the 
time required and the rates customary for such mediation services. 

2. A mediator's fee arrangement should be in writing unless the parties request otherwise. 
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B. A mediator shall not charge fees in a manner that impairs a mediator's impartiality. 

1. A mediator should not enter into a fee agreement which is contingent upon the 
result of the mediation or amount of the settlement. 

2. While a mediator may accept unequal fee payments from the parties, a mediator 
should not allow such a fee arrangement to adversely impact the mediator's ability to 
conduct a mediation in an impartial manner. 

STANDARD IX. ADVANCEMENT OF MEDIATION PRACTICE 

A. A mediator should act in a manner that advances the practice of mediation. A mediator promotes 
this Standard by engaging in some or all of the following: 

1. Fostering diversity within the field of mediation. 

2. Striving to make mediation accessible to those who elect to use it, including providing 
services at a reduced rate or on a pro bono basis as appropriate. 

3. Participating in research when given the opportunity, including obtaining participant 
feedback when appropriate. 

4. Participating in outreach and education efforts to assist the public in developing 
an improved understanding of, and appreciation for, mediation. 

 
5. Assisting newer mediators through training, mentoring and networking. 

A mediator should demonstrate respect for differing points of view within the field, seek to learn 
from other mediators and work together with other mediators to improve the profession and better 
serve people in conflict. 
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Introduction to the Manual: 
Step-by-Step Mediation Project
Goal of the Manual 

The main goal of this manual is to provide practical advice and an overview of good

practices for projects introducing commercial mediation to any legal system (the

“project”). The manual seeks to facilitate a more informed approach to the design,

implementation, and monitoring of mediation and other alternative dispute resolu-

tion (ADR procedures) in the World Bank Group, other multilateral and bilateral

development institutions, and non-governmental organizations (NGOs).

Form of the Manual 

The task of making mediation and ADR work is very complex. There are hundreds

of books and other resources on mediation, legal and judicial reform, and transi-

tional justice. This manual is not one of them. Instead, it is a tool for development

institution professionals working in the field. Such tools must be both useful and

user-friendly. This manual is structured to achieve maximum usage. The “lessons-

learned part” is concise, with additional information presented in the appendices. 

Target Users

The manual is primarily directed at project managers and practitioners involved in

projects related to resolving commercial disputes. For the purpose of this manual,

the term “project manager” refers to any person who manages or is part of the team

that manages the project. The manual is designed to be particularly helpful to task

managers running projects with a mediation component. 

Goals of an ADR Project

An ADR project’s broad goal is to improve the business environment by providing

a business-friendly dispute resolution mechanism. To achieve this goal, an efficient

(appropriate) dispute resolution system must be introduced, and must also be sus-
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tainable over a long period of time. The best way to ensure sustainability is by

building the capacities of local stakeholders. Therefore, an ADR project’s goal goes

beyond just “introducing mediation” to the court system, and focuses more on

building capacities of local stakeholders to establish mediation mechanisms that can

be sustained over a long period of time. 

The Art and Science of Mediation

Mediation is both a science and an art. The science of mediation consists of many

academic disciplines, such as: legal theory, game theory, economics, and psychol-

ogy. The greatest challenge in introducing mediation is the art of applying this

broad and interdisciplinary body of knowledge to the dispute resolution system in

a given country and later to a particular dispute. For the end users of mediation –

parties to the dispute – mediation is largely about the art of effectively and efficient-

ly resolving their conflicts. Therefore, ADR and particularly mediation should serve

as tools for behavioral changes of the parties to help them more effectively resolve

their disputes. This manual takes this practical approach of applying best practices

of mediation to help the parties achieve their goals. 

Content of the Manual and Methodology Used to Produce it

Data used for the research and subsequent conclusions in the manual come from

various sources:

n General Dispute Resolution theory.

n Analysis of case-studies of mediation methods introduced in other countries.

n Analysis of how mediation works in developing and developed countries.

n Interviewing parties involved mostly in projects in the Balkans and other WBG

employees1.

Challenges for the Manual

Scarce and inconsistent data. Limited and often inconsistent quantitative data on

ADR and particularly on mediation in different countries was probably the biggest

challenge faced in developing this manual. Most of the available data focused on

different research questions and measured different outcomes. Some projects eval-

uate different kinds of ADR processes without really distinguishing between them2.

1 Since interviews were partly confidential, often the source of information is not disclosed.
2 For example, there are many successful projects in Latin American countries – Chile, Brazil, Colombia that have estab-
lished arbitration and mediation centers. However, since these centers provide information on both mediation and arbi-
tration cases without distinguishing which one is mediation and which one is arbitration, such data is not useful in
comparing with data on mediations from other centers.
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In some situations where similar issues were measured, the lack of a complete set

of conditions made it risky and often impractical to directly compare such data. For

these reasons, available partial data from many developing countries was used for

the analysis, supported by general ADR knowledge from mostly developed coun-

tries with substantial ADR experience. 

Practical Applications. This manual is general enough to be used in many coun-

tries with different legal systems, cultures, and preconceptions about mediation and

dispute resolution, and various sets of incentives for the parties involved. The man-

ual often suggests what the dominating strategy or choice would be (if any), but

this is meant to be only a presumption that can be rebutted by a set of particular

conditions in a country. A strong prescriptive advice to that is to “listen to and learn

from your local partner”3 to make the general advice presented in the Guide better

fitted to particular circumstances. Thus, the general advice and suggestions present-

ed here can be accommodated to specific conditions. On the other hand, it is

important to educate the local partner about the variety of possibilities and best

practices existing elsewhere.  It is particularly important for any project design to

be based on a detailed assessment of the country’s needs and tailored to its unique

environment, not replicated from any other system or this manual. 

“Everybody knows mediation”. Many people, particularly judges, lawyers, some

of the parties, and government officials think they already know mediation. These

are some of the most common remarks regarding mediation: “Oh sure _ settlement

(mediation, conciliation) _ we‘ve had it for years.” “I do it every day and have com-

promised hundreds of cases,” or “I know it from the news.” 

Because of this approach, it is difficult to make some people understand what

mediation really is. Mediation may seem simpler and more intuitive than other proj-

ects that the World Bank Group is involved in, which sometimes makes it more dif-

ficult to research or talk about. Therefore, some of the advice given in this manual

may seem obvious or simplistic. But sophisticated professionals, including accom-

plished lawyers or economists, often have strong misconceptions that need to be

clarified, even at a risk of saying the obvious. 

3 Although, it is essential to listen and learn from your local partner, one should always bear in mind that often times
local parties are unaware of how much change can be achieved compared to traditional habits, or conversely are unreal-
istic, investment and time required to see through a change in professional practices.





Chapter 1: Understanding ADR
and Mediation
1. What is ADR?

ADR is usually used as an acronym for alternative dispute resolution, which is

defined as any process or procedure other than adjudication by a presiding judge

in court – litigation, in which a neutral third party participates to assist in the reso-

lution of issues in controversy4. However, for the purpose of this manual, it seems

more useful to think of ADR not as alternative dispute resolution, but appropriate

dispute resolution. There are a few reasons why we should think of appropriate

and not just alternative processes. 

The main idea behind mediation projects is not only to provide alternatives to

litigation but to modify the whole dispute resolution system, including litigation, to

make it more suitable for the parties in commercial disputes. Introducing mediation

or arbitration is one way of making the system more appropriate for end-users.

Mediation and other ADR methods are not alternatives to the formal justice system

in the sense that they aim to replace it. Their goal is to complement the scope of

court procedures so that the parties can choose between these processes. However,

this choice does not have to be exclusive. In many cases, parties may choose medi-

ation along with litigation or arbitration and conduct them in parallel, until they set-

tle, withdraw, or get a court decision or arbitration award. Moreover, litigation is

and must remain a crucial part of the ADR system in any country. Litigation is par-

ticularly vital for the existence of mediation and other non-binding processes

because one of the stronger incentives to mediate is often to avoid adjudication. 

The word “appropriate” also emphasizes two other important aspects of the prob-

lem: creating a dispute resolution system that is appropriate for a given legal system

and culture and matching a case to an appropriate dispute resolution procedure.

ADR has become a buzz word in recent years. One of the problems with its

application is the wide variety of ADR processes that have diverse rules and dynam-

4 28 U.SC. § 651(a) (Supp. 1998)
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ics that can accomplish a range of goals. As a result, there is a lot of confusion about

various ADR methods. Much of the confusion seems to occur when people speak

of ADR but actually mean different processes, very frequently confusing mediation

and arbitration. It is, therefore, particularly important for people to recognize that

mediation is qualitatively very different from arbitration.

2. Some Key ADR Distinctions5

Understanding the key concepts and distinctions described below can be important

in using ADR effectively and in understanding some of the concepts discussed later

in this manual:

Non-binding/binding 

These words describe the type of commitment that parties make when entering the

ADR process. When they are bound to accept and respect the agreement of the

ADR process, such as a third-party decision in arbitration, that agreement is bind-

ing6. In non-binding processes, such as mediation or mini-trial, the arbitrator can-

not force the other parties to accept any agreement, , and it is only the parties who

can jointly agree on a certain outcome. Once the parties agree to a contract, they

are bound by their contractual obligations. Any resolution resulting from a non-

binding process culminating in contractual obligations of the parties can be

enforced by the courts either as a contract or as a court decision.7

Voluntary vs. mandatory referrals to mediation

These terms describe the method by which cases enter mediation (or other ADR

procedures). If a judge or court refers cases to mediation only at the parties’ request

or with consent of the parties, the referral is voluntary. As a general rule, media-

tion is voluntary. However, in circumstances prescribed by law, participation in

mediation is required by the court, whether by an individual judge’s order or by a

court rule. This is known as mandatory mediation. Regardless of whether parties

entered ADR with their consent or because of a court order (mandatory mediation),

they can decide whether to settle the case. Therefore, the parties are not mandated

to enter into settlement (as mediation is non-binding), but are obliged only to dis-

cuss in good faith, with the other party settlement opportunities. More detailed

information on voluntary vs. mandatory mediation is provided in Chapter 3. 

5 Applied with changes from Robert J. Niemic, Donna Stienstra, Randall E. Ravitz (2001), Guide to Judicial Management
of Cases in ADR, Federal Judicial Center, p. 9-10.
6 Rarely parties may agree to a binding mediation or non-binding arbitration.
7 A party can have a court enforce mediation settlement, only when that jurisdiction has a law recognizing the direct
enforceability of such decisions by the court system or if the (mediation) settlement is done in relation to court pro-
ceedings and after court approval has a power equal to the court judgment (most jurisdictions have such provisions).
Otherwise such mediation settlement will be enforced through the litigation as a regular contract.
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Interest-based vs. rights-based

These terms describe the main criterion that a procedure applies to resolve the dis-

pute. Interest-based dispute resolution processes expand the discussion beyond the

parties’ legal rights to look at underlying interests, deal with emotions, and seek cre-

ative solutions. The focus of these processes is on clarifying the parties’ real moti-

vations or underlying interests in the dispute and is future oriented. Mediation, for

example, is a process that traditionally focuses mainly on underlying interests.

Interest-based processes often provide the possibility of value-creation. 

Rights-based processes, on the other hand, narrow issues, streamline legal argu-

ments, and predict judicial outcomes or render decisions based on assessments of

the legal rights of the parties. An example of a rights-based process is arbitration.

ADR processes can contain both interest-based and rights-based elements, depend-

ing on the structure of the process (e.g., a summary jury trial can involve both out-

come prediction and facilitated negotiation) or the style of the neutral (e.g., some

mediators predict legal outcome as well as facilitate negotiations). Mediation, in par-

ticular, is a type of a process that usually encompasses interest-based and right-

based elements. However it is suggested that facilitative, interest-based mediation is

less expensive and more likely to produce value-creating results. The distinction

between right and interests-based criterion is explained below. 

3. The Continuum of Dispute Resolution Processes8

The main types of ADR processes include: negotiation, mediation, and arbitration.

Each of them includes numerous “hybrid”9 processes that can be ranked in terms

of the time and resources needed to use them and reduction of the parties’ control

(refer to Figure 1). It should be emphasized that there is no one type of any dis-

pute resolution procedure. Each type of procedure is not a point on the continu-

um, but an area (segment) encompassing a variety of modifications or other simi-

lar processes. Mediation is a particularly broad procedure and has many variations

such as facilitative, where the mediator (facilitator) seeks to assist the parties

improve their communications and clarify the issues between them, as well as re-

evaluate their positions, without passing an opinion on the merits. A mediation can

also be evaluative or directive, where the mediator gives a view on the merits of

the case. Mediation is also a base of other processes characterized by a non-bind-

ing intervention of a neutral third party, such as conciliation or mini-trial10.

8 The continuous structure of dispute resolution processes was presented by Sander, F. E.A. (1976).“Varieties of Dispute
Processing.” F.D.R. 7700(111). later modified by various authors e.g. Moore, C.W. (2003 3ed.). The Mediation Process:
Practical Strategies for Resolving Conflict. San Francisco, Jossey-Bass.. This graphic display taken from Satola, D.“Dispute
Resolution in the Telecommunications Sector: Current Practices and Future Directions,World Bank 2006.” with subse-
quent contributions by Rozdeiczer, L.
9 Hybrid ADR processes are briefly described in Appendix B.
10 See Appendix B for examples and Appendix J for further bibliography.
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The table below provides different aspects of each process to allow for a quick com-

parison between them and to determine what can be achieved with each of them.

Negotiation Mediation Arbitration Litigation

ADR

Dispute  Resolution Continuum

Consensual (interests)

& confidential
Adversarial (rights)

Time and Resources

Party control

Figure 1: Dispute Resolution Continuum

Table 1: “Primary” Dispute Resolution Processes
11

Characteristics Negotiation

Voluntary/
involuntary

Binding/
non-binding

Third party

Degree of 
formality

Nature of 
processing

Voluntary

If agreement, enforce-
able as contract

No third-party 
facilitator

Usually informal,
unstructured

Unbounded presenta-
tion of evidence,
arguments and 
interests

Voluntary (when
based on contract
clause–mandatory)

Binding, subject to
review on very 
limited grounds.

Party-selected deci-
sion maker often
with specialized 
expertise

Procedurally less
formal than litiga-
tion; procedural
rules and substan-
tive law may be set
by parties

Opportunity for
each party to pres-
ent proofs and
arguments

Involuntary

Binding, subject to
appeal

Imposed, third-party
neutral decision-
maker, generally with
no specialized
expertise in the 
dispute subject

Formalized and 
highly structured by
predetermined, rigid
rules 

Opportunity for each
party to present
proofs and 
arguments

Mediation

Voluntary,
In some cases invol-
untary (mandated
mediation)

If agreement,
enforceable as 
contract, sometimes
agreement embod-
ied in court decree

Party-selected 
outside facilitator

Usually informal,
partly structured

Unbounded 
presentation of 
evidence, arguments
and interests

Arbitration Adjudication

11 See Goldberg, S. B., Frank E.A. Sander, et al. (2003   4th.ed). Dispute Resolution; Negotiation, Mediation, and Other
Processes. New York, NY,Aspen Law & Business., pp. 4-5 with subsequent modifications by Rozdeiczer, L.
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4. Mediation Defined

Mediation12 is a flexible, non-binding dispute resolution process in which a neutral

third party (the mediator) assists two or more disputants to reach a voluntary, nego-

tiated settlement of their differences. The parties have ultimate control of the deci-

sion to settle and the terms of resolution. The mediator uses a variety of skills and

techniques to help the parties reach a settlement, but has no power to make a deci-

sion. The parties remain the decision makers. 

Mediation is generally referred to as an interest-based process – in contrast to a

rights-based process – because it is designed to help the parties clarify any under-

lying motivations or interests. The mediator also may help the parties prove the

strengths and weaknesses of their legal positions, enhance communications,

explore the consequences of not settling, and generate settlement options.

Mediation sessions sometimes result in creative solutions, including those where

both sides can profit from the settlement terms. Thus mediation changes the distrib-

utive, zero-sum game into a value-creating situation. Mediation sessions also are

generally confidential. The parties sometimes enter into formal confidentiality

agreements before the start of the mediation. Such agreements can preclude a party

from later using in litigation or arbitration the documents or information obtained

during mediation which they did get elsewhere. This confidentiality provision is

often a part of mediation law, and such a confidentiality agreement is not neces-

sary. Also the parties often meet with the mediator separately, which encourages

them to share some of their sensitive information. 

Conciliation is usually understood as a type of mediation where the parties to

a dispute use a neutral third party (a conciliator), who meets with them separately

Table 1: “Primary” Dispute Resolution Processes (continued)

Characteristics Negotiation

Outcome 

Orientation

Private/public

Mutually acceptable
agreement sought

Future-oriented 

Private

Sometimes princi-
pled decision sup-
ported by reasoned
opinion; sometimes
compromise 
without opinion

Past-oriented

Private, unless 
judicial review
sought

Principled decision
supported by 
reasoned opinion;
rarely compromise
without opinion

Past-oriented

Public

Mediation

Mutually acceptable
agreement sought

Future-oriented

Private 

Arbitration Adjudication

12 Applied from Robert J. Niemic, Donna Stienstra, Randall E. Ravitz (2001), Guide to Judicial Management of Cases in
ADR, Federal Judicial Center pp. 128-130, and CEDR. http://www.cedrsolve.com/index.php?location=/dispute_resolu-
tion_services/mediation.htm
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in an attempt to resolve their differences. Conciliation differs from arbitration in that

the conciliation process, in itself, has no legal standing. The conciliator usually does

not have authority to seek evidence or call witnesses, and does not write decisions

or make an award. The main goal of conciliation is to conciliate, most of the time

by seeking concessions. In mediation, the mediator tries to guide the discussion in

a way that optimizes parties’ needs, takes feelings into account and reframes repre-

sentations. In conciliation, the parties seldom, if ever, actually face each other across

the table in the presence of the conciliator. Instead, a conciliator meets with the par-

ties separately (“caucusing”). Such form of conciliation that relies exclusively on

caucusing is called “shuttle diplomacy.”

Conciliation means different processes in various countries and many people

use it interchangeably with mediation. The project manager should generally avoid

using this term as it may be confusing for other stakeholders and the parties.

Because of the lack of consistency in the usage of the term “conciliation,” “media-

tion” has emerged as a more generic term to refer to assisted negotiations where

the role of the third party can take a variety of forms with a view to helping the

parties reach an agreement. Therefore, unless there are important reasons to distin-

guish conciliation from mediation, we recommend the use of the term “mediation”

instead of “conciliation.” In the course of training, mediators will learn different

forms of mediation (including conciliation) and will be able to apply it depending

on the circumstances, without confusing the parties and other stakeholders. 

For definitions of other ADR processes, see Appendix B. 



Chapter 2: Diagnostic Phase
1. Key Elements of an ADR Diagnostic

Before deciding whether to begin a mediation project in a country, and what the

project should look like, a detailed analysis must be conducted of the country’s

needs and its legal and business environments. The following questions must be

addressed in this assessment phase: 

1. What are the problems with the resolution of commercial disputes in the country?

2. Can these problems at least partly be ameliorated by introducing mediation or

other ADR methods?

3. Are there appropriate preconditions to start a mediation project in the country?,

and if yes:

4. What is the detailed plan of action?

5. What are the obstacles to implementation and what is the plan to overcome

those obstacles? 

There are a few factors that should be carefully assessed when deciding whether

to begin a mediation project in a country: existing laws, practice and culture of dis-

pute resolution, perceived need of mediation, ADR experience, key stakeholders,

NGOs and international organizations, and sustainable financing. These factors,

which can be modified according to the country’s specific features, are13:

n Existing laws and regulations creating a legal environment for resolving

commercial disputes. Does the country comply with international standards? 

n Practice of dispute resolution in civil cases: functioning of (commercial)

courts and other legal institutions and professionals associations (e.g. bailiffs,

attorneys); number of procedures needed for contract enforcement; time need-

ed for enforcement; court fees and legal fees; access to justice; geographical

access to the courts; corruption; other strength and weaknesses, etc.

13 There are many more possible problems that can and should be assessed, depending on the circumstances.Also note
that answers to these and other questions may differ depending on the regional differences between the parts of the
country (and cities).
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n Culture (of dispute resolution). Litigious-ness; social acceptance of the set-

tlement; rate of settlement within and outside of courts; trust in the court sys-

tem and judiciary; perceived and real corruption; approach to legal and judicial

reform; economical and social background; legal and cultural background of

the region, etc. 

n ADR experience. Existence of traditional or modern alternative methods; suc-

cessful and unsuccessful attempts of introducing ADR; public awareness of ADR

and particularly mediation; former ADR trainings; the pool of trained and train-

able mediators.  

n Perceived need to introduce mediation and identification of areas where it

would be particularly helpful. When do the parties give up on court proceed-

ings and why, what disputes are perceived appropriate for mediation? Is the

country obliged/pressured to modify its system (by international organizations,

neighboring countries, etc.)? 

n Key stakeholders and political support. Key groups and individuals hold-

ing stakes in ADR and their declared and potential support for the project, par-

ticularly. Judiciary, Ministry of Justice, small and medium enterprises (SMEs),

bar associations, and business organizations. What are their strengths, weak-

nesses, successes; key opponents; areas requiring capacity building?  

n NGOs and international organizations interested or involved in ADR.

Past, present, and future projects with ADR component. Areas of common inter-

ests, possible financial contributions or projects involving economy of scale

(e.g. common mediation trainings). 

n Sustainable financing. Available sources; restrictions and goals of donors;

financial needs of the project, etc. The duration of the project is not likely to

be shorter than three years. 

Generally, mediation is most needed and should work best where transactional

costs of litigation and other court procedures are particularly high. “High transac-

tional costs of litigation” can be understood broadly, as any obstacle to efficient res-

olution of dispute, whether dilatory, monetary or other costs that raise the expense

of resolving a dispute for a party. Mediation should also be introduced where the

level of settlement is particularly low. Although such low settlement level may mean

a culture that is adverse to mediation, even gradual change in this type of culture

will be an important achievement. 

An important exception to that rule is where the court system is so inefficient

and the justice is delayed to the point that it poses no or little threat to the par-

ties. The consequences of delayed justice take away incentives to settle for many
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parties. This phenomenon of no “shadow of the law (court) “is described later in

this chapter.

Assessment of the above issues should be made through analysis of legal docu-

ments, statistical data and, most importantly – interviews with and polls of key

stakeholders (particularly judges, bar members, potential mediators, legal experts,

and SMEs).

2. Limitations of Mediation 

Project managers have to understand when mediation is appropriate and when it is

not. The right conditions have to be in place in the country for a mediation project

to be successful and to achieve the intended objectives. Unlike a judge, a mediator

cannot force the parties that are in dispute to resolve their dispute through media-

tion (as mediation is a non-binding procedure). The parties need to have the right

incentives to choose mediation over litigation or arbitration. This is something that

is often ignored and is the main cause of many failed mediation projects.14

The absence of these incentives along with other prerequisites and conditions

will jeopardize the success of the project. Under such circumstances, it is not advis-

able to engage in a reform project. The experience of the WBG in implementing

ADR projects confirms that creating the right incentives for the party is critical for

the success of the project. 

There are a number of ADR projects in which the WBG participated that have

shown meager results (see table 2 below). The common explanation in most of

these projects is that they failed because there were no incentives for the parties to

resolve their disputes, or the parties were not aware of the incentives. In other

words, in these countries, most of the parties referred to mediation did not have or

Box 1: No Incentives for Parties, No Mediation

The following is an illustration of what could happen when the right incentives for the parties in dispute are not
in place:
“The dispute was between a Turkish manufacturer and a Palestinian buyer that paid in advance using a letter of
credit. When the buyer received the goods, it found that they were defective and called the manufacturer to com-
plain. The manufacturer said that the goods were fine when they left its plant, so the damage was not its problem.
The Palestinian buyer then requested mediation at the recently established mediation center in Ramallah. But the
Turkish firm ignored repeated requests to visit Ramallah to mediate the dispute. The administrator of the ADR pro-
gram concluded that the problem was lack of awareness of the program’s benefits—that if the Turkish company
had better understood the advantages, it would have come. In reality, the failure here was one of case selection.
The Turkish firm had no interest in any other outcome. It had already received its money from the buyer. Why would
it risk going to Ramallah, where the best outcome would be a decision that it could keep the money?”15

14 See “Alternative Dispute Resolution – when it works, when it doesn’t”, PREM notes,WB 2005, Richard Messick, with
subsequent changes by L. Rozdeiczer, and Alejandro Alvarez de la Campa.
15 Extract from “Alternative Dispute Resolution – when it works, when it doesn’t”, PREM notes,WB 2005.
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did not see enough incentives to attempt to mediate their disputes with other com-

panies. Usually, the way to mitigate these problems is to establish an appropriate

mechanism for case selection (the case involving the Turkish manufacturer and a

Palestinian buyer would not have been selected for mediation if these mechanisms

were in place), introducing awareness about the benefits of mediation or other ADR

mechanisms and other incentives described in Chapter 4 of the manual. In other

successful WBG projects (as we will show later in the manual) the parties had the

incentive to mediate and the appropriate cases were referred by the courts to medi-

ation/arbitration. Further in the manual, in Chapter 4, it is explained how to estab-

lish the right incentives and methodology to select appropriate cases for mediation.

It must be noted that one of the key differences between mediation and arbitra-

tion is the way in which parties enter the process. While mediation is usually a vol-

untary process, most parties go to arbitration because they had committed to it

through the arbitration clause in the contract establishing the transaction that was a

ground for the dispute (i.e. before the dispute arose). If there is an enforceable arbi-

tration clause, the parties do not have a choice in participating in the arbitration

proceedings, and later are bound by the arbitration award. 

SMEs should also be encouraged to include mediation clauses in their contracts.

Parties to such agreements will be obliged to meet for mediation and attempt to

mediate (in some jurisdictions there is also a requirement to mediate “in good

faith”). Since mediation is a non-binding process, parties still can decide whether

they want to settle and cannot be forced to do it. It is not clear whether mediation

clauses are enforceable and how the sanctions for non compliance will vary under

different jurisdictions16. For examples of Mediation Clauses and Corporate Pledges,

see Appendix C. 

16 See e.g. Singapore Journal of Legal Studies, (July, 2001), Joel Lee, Mediation Clauses at the Crossroads;Texas Journal of
Business Law (2004) D. Ryan Nayar, TEXAS ADR 101:ANALYZING THE USE OF COMPULSORY MEDIATION CLAUSES IN
COMMERCIAL CONTRACTS:ADVANTAGES, ENFORCEABILITY,AND DRAFTING GUIDELINES.

Table 2: Results of mediation and arbitration projects in Albania,
Ecuador, the West Bank and Gaza and an arbitration project in Sri Lanka

Country
Months program
in effect

Albania

Ecuador

West Bank and
Gaza

Sri Lanka

16

10

12

60

0
(0%)

214
(24%)

3
(23%)

84
(26%)

1

0

6

N/A

Cases submitted

8

888

13

317

Cases resolved 
(% of total) Cases pending

Source: World Bank
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The lack of incentives is possibly the most common reason for failed ADR proj-

ects – the lack of demand for mediation. The biggest problem in most countries is

a low perceived demand for mediation services and the small number of appropri-

ate cases going to mediation. Thus, in designing and executing the project, more

attention and resources should be directed to creating greater incentives to partici-

pate in mediation, selecting appropriate cases, and informing parties of potential

benefits and limited risks of mediation. 

3. Which Problems Can Be Ameliorated by Introducing
Mediation or Other ADR Mechanisms?

Mediation is a good tool to, at least partly, achieve the following objectives:

n Reduce court backlogs.17

n Reduce time necessary for contract enforcement.18

n Reduce costs of dispute resolution (e.g. by limiting court and legal fees).19

n Increase number of in-court settlements (facilitated by judges or mediators). 

n Reduce formality and complexity of the existing processes. 

n Reach geographically dispersed population.

n Teach judges some elements of case management. 

n Increase satisfaction with dispute resolution.

17 Most data supports the claim that mediation reduces backlog in courts in various countries. Most of the parties and
their counsel (65-80%) believe that mediation and arbitration reduce the time and costs of resolving commercial dis-
putes, as compared to litigation. See Lipsky, D. B. and R. L. Seeber (1998).The Appropriate Resolution of Corporate
Disputes;A Report on the Growing Use of ADR by U.S. Corporations, ICR Cornell/Perc Insitute on Conflict Resolution.
at 15-19, and AAA (2003). Dispute-Wise Business Management. New York,American Arbitration Association. at 9-10. But
see Mack, K. (2003). Court Referral to ADR Criteria and Research. Melbourne,Australian Institute of Judicial
Administration Incorporated and the National Dispute Resolution Advisory Council., Ch. 4. However not all data is con-
sistent. Particularly one study concludes that mediation has no impact on reducing delays in courts – see Kokkali James
et al (1996) An Evaluation of Mediation and Early Neutral Evaluation under the Civil Justice Reform Act Santa Monica,
CA: RAND.
18 Although mediation itself is not an enforcement mechanism and mediators alone do not possess powers of com-
pelling the disputants to enforce a contract there are different ways in which mediation can shorten the time necessary
to enforce a contract. Successful mediation can drastically shorten the time necessary for reaching a solution (media-
tion usually is resolved in one session). Mediation out of court system can resolve the conflict at a very early stage
(before the case is brought to the court).
19 The subject of cost savings for various ADR procedures is a complex one, and the results vary significantly depending
on the types of cases and court settings, as well as the sophistication of the research. In addition, a distinction must be
drawn between cost savings to the disputants and savings to the legal system. In general, there has been no persuasive
evidence of the latter, but some evidence of the former. See McEwen, Note on Mediation Research, in Goldberg,
Sander, Rogers and Cole at 162-164. Compare Kokkali James et al (1996) An Evaluation of Mediation and Early Neutral
Evaluation Under the Civil Justice Reform Act Santa Monica, CA: RAND, with Ontario study (Han, Robert and Bar, Carl
(2001) Evaluation of the Ontario Mandatory Mediation Program (Rule 24.1): Executive Summary and Recommendations
Ontario, Canada: Queen’s Printer.). See also AAA survey p. 19 – 20 (91% of corporate counsel surveyed believed that
mediation saves money, 71% thought so about arbitration) and Brett, Barsness and Goldberg 12 Neg. Journal 3 1996 at p.
263) who conclude that mediation is far less expensive than arbitration. Litigation costs in civil law countries are gener-
ally lower than in civil countries – see description of mediation in Germany in Appendix E, page 68.
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n Effectively handle complex multiparty disputes.

n Effectively handle disputes where sophisticated expertise is needed.

n Increase access of disadvantaged groups.20

n Support case management and create models for further court reform.

n Reduce high level of tension in business communities21 and promote long-last-

ing relationship between business partners.

n Modify the “culture of dispute resolution” based on adversarial proceedings and

the assumption of the zero-sum game, and hostile mindset.

n Respond to the concerns of equity and relationship.

n Bypass discredited and/or corrupted courts, and assist in eliminating corruption.

When considering the introduction of commercial mediation, it is important for

the project manager to consult extensively with firms in the country about the main

reasons they should go to mediation instead of litigation. Firms will be the main

beneficiaries of commercial mediation and therefore are the best positioned to

determine which problems can be solved by introducing mediation. An interesting

perspective on this is that of American firms in choosing mediation over litigation

(see Appendix D).

Mediation may be an efficient tool in eliminating corruption. By avoiding litiga-

tion, parties have a choice to bypass the courts. For example, it has been observed

that mediation projects (including but not limited to commercial court systems) in

a few Latin American countries, such as Argentina, Bolivia, Ecuador, Nicaragua, and

Peru,22 could directly have a positive impact in the serious problems of systemic

corruption in the judicial system, violence, and an inability to communicate peace-

fully within society at large. 

Another form of mediation that has proven to be successful in reducing corrup-

tion is that of the ombudsman.23 The meaning of “Ombudsman” differs depending

on the jurisdictions. In the United States, it is a form of mediation. This notion is

differently understood in Europe, where ombudsmen are often found around indus-

20 This particularly concerns illiterate and/or poor population who cannot afford to navigate conventional legal chan-
nels. In this case, however, there is a danger that these groups may receive a “second class” justice and be in fact forced
to settle on less advantageous terms. See Grillo,T. (1991).“The Mediation Alternative: Process Dangers for Women.” Yale
L.J. 100.
21 This may be particularly significant in post conflict regions where ADR models can emphasize the importance of rec-
onciliation and relationships over retribution and “winning” in dispute resolution.
22 See Moyer,T. J. and Emily Stewart Haynes (2003).“Mediation as a Catalyst for Judicial Reform in Latin America.” Ohio
St. J. on Disp. Resol 1188. Part IV of this paper provides descriptions of actual mediation programs in place in Argentina,
Bolivia, Ecuador, Nicaragua, and Peru.
23 See Ibid, Erbe, N. D. (2006).“Appreciating Mediation’s Global Role in Promoting Good Governance. .” Harvard
Negotiation Law Review 1111(Spring).;Transparency International, http://www.transparency.org (last visited Feb. 28,
2006).
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try sector consumer adjudication, or public authority adjudication, for example,

over financial or health services, or pensions or government administration - some-

times legally binding on the organization or created by statute. Some such ombuds-

men use mediation as part of their preliminary handling of such cases. 

However, a note of caution is necessary because mediation is not always useful

in eliminating corruption. Parties are normally not compelled to mediate and to set-

tle. A party may refuse to settle and try to “benefit” from the corrupted court sys-

tem. Therefore, both parties must want to avoid the corrupted system and choose

mediation as an alternative.

One crucial goal of any mediation project that is often overlooked is raising the

awareness and capacity of judges to facilitate settlement and judicial management.

One of the results of the project should be an increase in the rate of in-court set-

tlement facilitated by the judge (not by mediators). Through proper training and

better understanding of mediations, judges should be capable of not only effective-

ly choosing cases for mediation but also settling more cases during court proceed-

ings. The institutionalized ADR-judicial mediation, where sitting judges act as medi-

ators in programs closely integrated with the traditional adjudicative system mech-

anism is probably most developed in Quebec. This model is particularly important

and interesting. Unlike the various experiments with pilot projects or limited initia-

tives in mediation that other jurisdictions have tried, the Quebec justice system now

integrates adjudicative and mediational justice at every level and in virtually every

area of law, including family matters, civil and commercial law, administrative mat-

ters, and, recently, criminal law24.

Some of the objectives that mediation is not likely to achieve include25:

n strengthening the rule of law,

n setting precedent and establishing legal framework,

n promoting consistent application of law,

n addressing power imbalances between the parties,

n addressing discrimination or human rights problems,

n forcing parties to participate in ADR or court proceedings, and

n causing punitive or deterrent results.

24 See Otis, L. and E. H. Reiter. (2006).“Mediation by Judges:A new Phenomenon in the Transformation of Justice.”
Pepperdine Dispute Resolution Law Journal 66: 351. and literature cited therein.
25 See literature on when mediation works cited above and Messick, R. E. (2005).Alternative Dipute Resolution:When It
Works,When It Doesn’t.Washington, DC,The World Bank, Public Sector Group:: 1-4.
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Weak “shadow of the court”

The effectiveness of mediation projects can be seriously limited by an inefficient

court system that produces particularly long delays in making enforceable deci-

sions. Frequently, one of the most important incentives for the parties to mediate is

to avoid court decisions. When a potential court decision is postponed many

months and often years, at least one of the parties (usually a debtor) has no incen-

tive (no threat) to pursue mediation. If this party can successfully use dilatory tac-

tics or rely on court’s inaction, such party will not be willing to settle in mediation.

In other words, the disputants realize that they mediate “in the shadow of the

court,” meaning that the court is an alternative (or a threat) in case they don’t reach

settlement in mediation. Therefore, mediation may not be effective when the court

system is so inefficient that it does not provide a credible threat of a court resolu-

tion in a foreseeable future. 

However, there are ways to minimize the risks of failure under these circum-

stances, if the project manager still thinks that introducing mediation makes sense.

Because one of the main goals of the project is to speed up enforcement of contracts

(e.g. through clearing of the court dockets) one should not argue that the mere exis-

tence of the problems to be corrected should prevent the project from taking place26.

The goal of the project is not to channel all or even most cases to mediation, but to

select a relatively small percentage of cases that are suited for this procedure and

help parties achieve settlement. Once the mediation starts working and clearing out

the dockets, the shadow of the court will likely become stronger and more parties

(threatened with foreseeable court decision) will likely agree to mediate.

The lack of court threat may be also present when there is high corruption in

courts (e.g. case of Albania). But high corruption in a country should not automat-

ically hold up a mediation project. Even though the corruption may be widespread,

it is probably not equally present and accepted in all courts. Therefore, finding a

less corrupted court or president of the court, who is willing to monitor the flow of

cases and fight corruption might be a good argument for starting a pilot project

there. Also, corruption is not likely to concern all cases, and those corruption-free

cases may be more likely to settle. In case of corruption, mediation may start up

other court reforms including closer monitoring of cases, and case management that

can battle corruption more effectively. As proved by successful reduction of corrup-

tion in Latin American countries, mediation may be a useful tool in achieving this

objective.27

26 As shown in most research mediation can successfully limit costs and delay of the contract enforcement.
27 See Moyer,T. J. and Emily Stewart Haynes (2003).“Mediation as a Catalyst for Judicial Reform in Latin America.” Ohio St.
J. on Disp. Resol 1188.
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If mediation, in theory, seems to be the right solution for improving some of the

problems with commercial dispute resolution, one has to see if the conditions are

in place for starting a mediation project.  

4. Preconditions/Prerequisites for Beginning the Project

As soon as it has been determined that mediation, in theory, could rectify some of

the problems with the resolution of commercial disputes in a country, the project

manager should decide whether there are necessary conditions to begin a media-

tion project. Potential preconditions to the project can result from any of the prob-

lems identified in the assessment. However, at this stage, it is crucial to decide at

the inception of the project which of many difficult conditions in a country make it

hard to succeed or too risky to try. In other words – what are the prerequisites for

beginning a mediation project?

Out of the many potential obstacles, there are a few conditions necessary for a

mediation project to begin. If the following conditions are present, the project has

a fairly high probability of succeeding: 

n Private sector demand for alternative ways of resolving disputes. Incentives for

the parties to choose ADR over litigation.

n High transaction costs” of resolving commercial disputes through courts and/or

perceived need for mediation.

n Support of the critical group of key stakeholders, most importantly the judici-

ary and particularly the president of the pilot court (or other key stakeholder

group if there is a plan to establish a “private” mediation center28).

n Possibility of securing financial resources for at least three years to implement

the project.

n Possibility of establishing enforcement mechanisms for ADR and realistic

chances of passing and enforcing laws on mediation in a reasonable time. (This

will be the case where there is no law directly regulating mediation and local

stakeholders in the country, particularly the judiciary and the Ministry of Justice

believe that a law introducing mediation is necessary).

If any of these preconditions are not viable, then chances for project success will

decrease. There are, of course, ways to make these conditions a reality, but the proj-

ect manager should know that they are the most critical elements for a project to

be successful and that most of the energy at the beginning of the project has to

focus on these conditions. 

28 The establishment of a mediation center will be discussed later in the manual. Since in this manual we argue that
beginning with a court-connected mediation center is usually the best option, at this point we presume the need of
judicial support.



Chapter 3: Design Phase
1. Key Elements of the Design

All the research and interviews show a crucial need for a precise and detailed

assessment of a mediation project at the planning stage, before committing to and

designing the project. It should be first decided whether the necessary precondi-

tions exist for carrying out the project (see previous chapter). Only if they do should

planning begin for the project design29. The plan should contain the assessment

presented in the previous chapter and at least the following elements:

n Detailed analysis suggesting actions and steps leading to achieving a self-sus-

tainable efficient, institutionally coordinated, environment for commercial ADR. 

n List of all existing (and potential) key stakeholders, their roles and incentives in

the project, and how to approach (and organize) them.

n Legislative campaign.

n A selection of courts associated with the project.

n A mediation center.

n A public awareness campaign.

n Cooperation with NGOs and other organizations interested in development of

ADR.

n A system of evaluating the project.

n Trainings of mediators, judges, and other stakeholders (including intensive

trainings and general awareness seminars and workshops).

n A detailed cost estimate for each recommended option and the budget implica-

tions.

n Defining indicators and measurable development targets that monitor the

potential impact of introducing each recommended option.

29 Please note that most of the advice relating to planning of the project is also applicable in the implementation phase
and vice versa. Often distinction between both phases is not very clear.
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2. Identifying Local Stakeholders: Building the 
“Support Coalition” 

1. Main Stakeholders: support coalition

Having strong local partners was identified as the most important element in the

success of the project, according to interviews conducted during preparation of this

manual and other collected data30. Creating a strong stakeholder/leader group is not

only the way to introduce mediation but a goal in achieving sustainable mediation in

a country. Therefore, one of the most important tasks of the project manager is to

identify the key stakeholders, support them, and increase their mediation capacity. 

The most obvious stakeholders include:

n the Ministry of Justice;

n judges, and particularly the President of the pilot court;

n chambers of commerce and other business organizations;

n micro and small and medium enterprises (MSMEs);

n bar associations;

n the Ministry of Finance;

n NGOs and international organizations, including donors;

n representative of mediators (or mediators’ association);

n center administrators and staff; and

n representatives of academia (local university or country expert).

It is important to choose a good organization mix and a committee consisting

not only of the top officials but also people who would be actively involved in the

project. As observed by a few local stakeholders, sometimes a local party has more

credibility than an international organization. Therefore, when seeking partners, the

credibility should be an important aspect to consider. 

After identifying the most appropriate stakeholders, the involvement of other

interested parties (both individuals and institutions) in the projects should be dis-

cussed with them. These can be other organizations or individuals not directly

working on ADR but dealing, for example, with families, civic movements, post-war

reconciliation bodies or other entities that might use mediation and ADR to achieve

their goals other than introducing commercial mediation. Finally, there are mem-

bers of the general public potential parties to the disputes.

30 The importance of the stakeholders and the goal of the project was nicely summarized by the head of the mediation
projects in the Balkans who said: “We are in the business of spreading enthusiasm”.
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2. Choosing the leading local champion(s)

The local champion will be the key driver of the project. The project manager

will only lead them in the right direction and will offer advice on what to do.

However, if the local champion is not convinced of the reform and does not fully

support the reform, the implementation and overall success of the project will be

at risk. Therefore, it is critical for the success of the project to secure the support of

a strong local champion in the design phase. If there is no support from the local

stakeholder, it is better to drop the project than to try and convince them little by

little through the development of the project. There is no ideal local champion, as

we will see with the examples below. However, these are some basic characteris-

tics to look for in the local champion:

n Strong political clout.

n The ability to make decisions and implement them.

n Good understanding of the judiciary, ADR and its benefits.

n Possession of financial resources that could be devoted to the project if needed.

n Support and acceptance as champion from other stakeholders.

Before implementing the project, it is highly recommended to sign a

Memorandum of Understanding (MOU) with the local champion to ensure commit-

ment. An MOU is basically an agreement between two or more parties to execute

a joint project. The MOU will describe the responsibilities of each party to achieve

the desired results. See Appendix E for an example of an MOU.

In Box 2 are very brief descriptions of various choices of local champions that

were pursued by five Balkan countries. Note that the projects in Bosnia, Serbia, and

Macedonia were designed to pursue a very similar model. Although they operated

in supposedly very comparable environments, shared the same legal culture, had

similar training, and the same type of public awareness, the final project designs

were different because of the choice of different leaders/champions. 

A note of caution is necessary regarding the election of stakeholders who are

too strong and have their own agenda. Sometimes, such stakeholders may be detri-

mental for mediation or may even cause some damage to the mediation process.

This is because, at some point, the stakeholder may care more about his or her own

interests (e.g. as mediators) and less about the mediation process itself and the ben-

efit to the parties. An example of a very strong and effective stakeholder is the

Association of Mediators in Bosnia. The association quickly drafted and effectively

pushed for the mediation law that gives the association very broad powers, includ-

ing provisions giving them the right to set mediators’ fees and certifying mediators.
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To strengthen the position of mediators, the association also proposed a provi-

sion that would give mediators the power of the court, allowing them to give final

approval of settlements and provide the execution clauses of contracts. By giving

mediators court’s authority, they also passed on to them a great responsibility and

potential liability for damages. Such provision, in fact, excluded non-lawyers from

being mediators in most cases, as they would not be able to decide whether the

agreement is legal and can be enforced. This provision also makes mediators poten-

tially liable for erroneous confirmation of the settlement without giving them the

appropriate tools to protect themselves and the parties against fraud, misrepresen-

tation, or ignorance of the law. 

Although champions are crucial for the project, the system should not rely just

on one strong leader (see Box 3). Stakeholders may change, and so can their plans

and priorities. Sometimes they turn out to be unreliable or may start pursuing their

Box 2: Securing the Support of Local Champions

Bosnia & Herzegovina, which was the model pilot project for other countries, had an inclusive type of an NGO
“The Mediation Association” as the main player. This association encompassed other main stakeholders so that
no one would be excluded. One of the benefits of this model is the flexibility to select a champion/s within the
association. One or more groups involved in the association (like judges, NGOs, ministries or mediators) can easi-
ly become the champion/s. With such a structure, it is also possible to have more than one champion or different
champions for different activities. For example, the Ministry of Justice could lead on the issue of legislation,
mediators and academics on training, and bar representatives on ethics. In fact, all activities of the project in
Bosnia (drafting laws, mediating, training, etc.) happened through or with a strong involvement of the Mediation
Association. Another flexible and highly recommended option is an advisory board at the Ministry of Justice that
can play a role of “an association” with a stronger national standing and support of the Ministry.

In Serbia and Montenegro, judges wanted to have more control over the mediation process, so they pushed
for a court-annexed model. Only judges were trained in mediation and they are the ones who perform the medi-
ation. Thanks to the strong support of the president of the municipal court and the engagement of many judges,
the program produced very good results. On the negative side of this approach, it has to be noted that one of
the consequences of the strong judicial domination is little data regarding some aspects of the project, which
judges might be reluctant to evaluate.

In Macedonia, no association was strong enough to push the law and the judges did not seem to be interested
in mediation, so the project team decided to work with the Ministry of Justice. They also received support of the
Macedonian business lawyer association and strong opposition from the bar association.

In Albania, the mediation and arbitration center managed to gather great support from leaders of the Ministry
of Justice, the bar association, local universities, and the business community. But it was not supported by the
local judges and courts. They created a private mediation/arbitration center, which did not cooperate with the
court. This was a critical element that influenced the success of the project. This is the least successful project of
ADR in which there was WB participation (for a detailed case of the WB’s Albanian project, see Appendix F).

In Slovenia, very few institutions supported the introduction of mediation. Among the institutions against it
were the Ministry of Justice and the bar association. However, the whole process was finally driven by the presi-
dent of one of the courts who was absolutely convinced of the benefits of mediation to the point that he allocat-
ed his own budget, time, and enthusiasm to implement the project. He also encouraged judges in his court to
pursue mediation. The project was based on general rules of civil procedures, and was very successful.31

31 It should be noted that according to the project managers from Bosnia, Serbia and Slovenia, the projects would have
not been implemented without the support of the president of the pilot court.
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own interests at the cost of the broader perspective. Therefore, if possible, it is good

to have at least two champions who can keep the balance and take over in case of

withdrawal of the other one. Having said that, the risk is of giving too much power

to a leader may be worth it, if this seems to be the most reliable chance for success

of the project. 

Additionally, the project manager will need to consider the possibility of coor-

dinating with other institutions or/and NGOs. Because of the very broad scope of

ADR use in many legal and non-legal areas, there is some probability that other

institutions or NGOs will be engaged in some sort of ADR initiative. This was the

case in the Balkans, where after the war there were many organizations interested

in developing ADR in many fields such as: sustaining the peace, strengthening civil

society, human rights work, political mediation, legal and judicial reform in many

sectors, etc.  Because of the comparable goals and tools utilized by many projects,

there is also a substantial chance that there will be possibilities for creating value

through joint actions, cross-marketing, cross-training and exchange of experts. Such

possibilities should be identified in the project assessment and monitored through-

out the course of the project.

Finally, once the main stakeholders have been identified, it would be advisable

to create an advisory committee or advisory board to monitor the project. The cre-

ation of this committee or board will give ownership to the main stakeholders and

champions and will serve as a management and monitoring tool. This body should

be created in the design phase of the program to allow the board to be involved in

all important decisions about the project.

Box 3 : Choosing the Right Stakeholders in Pakistan
32

Project Clients
• Ministry of Law, Justice & Human Rights
• High Court of Sindh

Project Champions
• Minister of Law, Justice and Human Rights
• Chief Justices of Pakistan and Sindh
• Attorney General
• President of the Bar Association
• President of the Karachi Chamber of Commerce & Industry

Project Stakeholders
Ministry of Law, High Court of Sindh/District & Sessions Court, Bar Association, Federal Judicial Academy,
Small and Medium Enterprise Development Authority (SMEDA) & the Karachi Chamber of Commerce and
Industry (KCCI)

32 IFC - PEP MENA ADR project in Pakistan
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3. Potential opposition to the project: how to avoid it or mitigate it

Many ADR projects have ended up failing because of the lack of support or even

opposition of interest groups or constituencies to the implementation of the proj-

ect. There might be many reasons for an interest group or stakeholder to oppose

the project, but the main reason is usually that they see the implementation of ADR

mechanisms as a threat to their interests. However, the reasons that a stakeholder

is against the reform should be identified during the diagnostic to find solutions or

avoid confrontation with the specific stakeholder.

Opposition can come from all the different stakeholders. Here are some key ele-

ments to bear in mind when encountering detractors of the proposed system:

1. A stakeholder who is initially opposed might become supportive later on if the

right messages are delivered to this opposition group and the right incentives cre-

ated. More information on this is provided further in the manual (Chapter 4).

2. Not all stakeholders are needed for the project to be successful (although the

more supporters the merrier), and there are alternative ways to approach the

project. For example, if there is a strong opposition from judges to the estab-

lishment of ADR mechanisms, the project manager should consider establishing

the system outside the court. Likewise, if there is strong opposition from the

national government, the project manager should consider a regional or local

approach33. 

It is highly recommended, though, to first try to understand the reasons for

opposition to be able to offer solutions and get the support of as many stakehold-

ers as possible. Only after this has been tried, it would be advisable to consider not

involving stakeholders in the project.

Box 4: An Advisory Board Will Create Ownership. Experience from
Bosnia-Herzegovina

Functions of the Advisory Board
• Initial briefing, review, and advice on the overall procedures and forms.
• Strategic guidance in all aspects of pilot project implementation.
• Convening of regular bi-monthly meetings to review progress of the pilot project.
• Reviewing pilot project results in the final phase and providing recommendations for further activities.

Members of the Advisory Board
The Ministry of Justice (chair or co-chair), the President of the partner court (chair or co-chair) or its repre-
sentative, the IFC, the Association of Mediators, Mediation Center Coordinator/Manager, Court Administrator,
the Judicial Association, industry associations.

Source: Mediation Project in Bosnia, IFC’s PEP SE 

33 See Scott Brown, Christine Cervenak, and David Fairman “Alternative Dispute Resolution Practitioners Guide”, March
1998.
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3. Designing the Type of Mediation Center

One of the key decisions in the project is what kind of mediation center should be

created. It is very important to ask this question at the beginning of the project. The

answer will, to a large extent, determine the structure of the project. The three basic

options for the relation between the center and courts include: 

1. Free-standing (private) mediation – centers or programs organized without

any court connection or component. This is usually run by a Chamber of

Commerce, NGOs, Trade Associations, international organization such as the WBG,

or for-profit organizations. Agreements arising out of private mediations are

enforced like contracts. The following box provides some insight on the advantages

and disadvantages of such a system that should be carefully considered by the proj-

ect manager before deciding that this is the appropriate system for the country.

2. Court-referred systems – There are two possible court referred systems:

n Court-annexed – These are ADR programs or practices authorized and used

within the court system and controlled by the court. Cases are referred to medi-

ation by courts only. Often judges or other court officials serve as mediators.

An agreement arising out of court-annexed program is enforceable as a court

order (unless otherwise decided by the parties). 

n Court-connected35 mediation – These are mediation centers that are linked to

the court system but are not a part of it. Cases are either referred by the appro-

34 See “ADR Platform; Pilot Project Management Manual for Court-Referred Mediation” IFC/SEED, 2005.
35 This type of mediation center is sometimes called “court-referred mediation”. However, in this Guide we want to
emphasize that such center may and should also admit cases that are not referred by the court but come independently
from the court system. Please note that court-connected mediation is not necessarily court-annexed. Court-connected
mediation does not have to be a part of the court system. Quite often it is an independent legal entity co-operating with
the court on the basis of an agreement.

Box 5: Pros and Cons of Free-Standing Mediation
34

The main advantages for establishing such a system:
• Flexibility in setting the timetable for resolving the dispute.
• The case does not have to be registered with the court.
• The parties do not have to meet with the judge.
• There are no court fees.

However, a free-standing mediation needs to address the following issues:
• There is no steady and predictable inflow of cases (probably the most serious problem).
• The parties are not informed properly by a judge about mediation and what it entails.
• Finding a qualified and certified mediator.
• Agreement is not directly enforceable, unless otherwise specified in the legal system of the country.
• No use of courts’ resources.

Source: Mediation Project in Bosnia, IFC’s PEP SE 
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priate courts or from out of the court (without having the case filed in the court,

or after filing but without judge’s intervention)36. Agreements arising out of

court-connected mediation are usually enforceable as court orders. In most

cases establishing pilot court-connected mediation systems will be superior to

other options. 

For the above reasons court-connected mediation facilities should be preferred,

unless co-operation with judiciary is not possible or other stakeholders that are able

to facilitate establishment of private ADR seem to have dominating power. For

example, in certain Latin American countries (Argentina, Bolivia, Ecuador, and

Colombia) the Chambers of Commerce have such a strong position that they are

able to effectively support development of both arbitration and mediation. 

It has to be noted that the stakeholders in the country are not always willing to

establish a court-connected mediation system. In some countries, judges will want

to have mediation under their control (e.g. Serbia, Slovakia, and Uganda). Under

such circumstances, court-annexed mediation may be the only option to get sup-

port from the judiciary. 

Box 6: Pros and Cons of Court-connected Mediation

Court-connected mediation would usually be superior to a private center or free-standing 
mediation because of the following reasons:

• It allows cases both from inside and outside of the court system.
• It provides a steady flow of cases from the courts.
• It can achieve objectives of mediations that are not likely to be attained by private centers, such as:

• reduced court backlogs;
• increased level of in-court settlements (facilitated by judges);
• changes to civil procedure and legal culture;
• reduced formality and complexity of the existing processes;
• lessons for judges on some elements of case management;
• support for case management and other court reforms;
• modification of dispute resolution culture and hostile mindset within courts;
• creation of a model for further court reform.

Some of the obstacles to court-connected mediation include:
• necessary approval and support of judges;
• parties’ perceptions that mediation is a part of the court system and litigation process; and
• geographical limitation to places where there are courts (unless cases can be referred to other cities/venues).

Court-connected mediation would usually be more beneficial than court-annexed mediation because of the possi-
bility of admitting cases from out of the court system and because of the need for a less rigid legal framework.
Court-connected mediation easily permits the establishment of many centers and the creation of competition
among them. In such case, judges and parties would select mediation providers with the highest skills and quali-
ty of services. Ideally, after some time, a competitive market for such services should be formed.

36 We assume that court-connected mediation centers encourage and admit cases referred from outside of the court
system, and thus performing the function of the private ADR provider. In practice, some court-connected centers do
not admit such cases, except for organizational difficulties there seem to be no serious arguments for such approach.
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Finally, if a court-annexed or court-connected mediation center (both systems are

court referred systems) is going to be established, a decision should be made on whether

mediation will be voluntary or mandatory (in all or certain cases). In a voluntary sys-

tem, the judge would offer the parties the possibility of resolving the dispute through

mediation or another method. If both parties agree, the judge refers the case to the

mediation center. A mandatory system means that the judge has the power to order

the parties to attempt to resolve their dispute through mediation or another method.

At first sight, the concept of mandatory mediation appears to be an oxymoron.

How can you force someone into a non-binding procedure? Since we say that medi-

ation is voluntary, shouldn’t it be up to the parties to decide whether to enter into it?

Mandatory mediation

The idea that a good-faith, non-binding process may be mandatory seems to be an

oxymoron. How can a non-binding procedure be mandatory? To understand that

question, a sharp distinction needs to be drawn between the outcome of the medi-

ation and its process. Mandatory mediation still remains non-binding in a sense that

nobody can force the parties to come to a binding resolution – to settle. It is,

however, mandatory because the parties, without their consent, can be required to

Box 7: Practical Outline of How a Court-referred Voluntary Mediation
System Would Work

A fully operational court-referred mediation process with an enabling legislative framework is relatively straightfor-
ward. It involves the following steps:

Step 1: Judges who are trained to know which cases are amenable to mediation refer such case to be mediated.
Step 2: The court invites the parties to use mediation, usually by letter of invitation followed by an initial briefing by
the judge. If either party refuses mediation, the case proceeds through the court in the normal manner.
Step 3: If both parties accept mediation, the court passes the names of the parties to a designated Mediation Center.
The Center then contacts the parties to arrange a mutually convenient date and time for the mediation session.
Step 4: The mediation takes place at the Mediation Center. An experienced mediator guides the process, helping both
parties understand the other’s perspectives and find a mutually agreeable resolution. Most mediated cases can be
resolved within a three-hour period, with occasional follow-up sessions being required.
Step 5: If there is a resolution, a mediation agreement is drawn up at the end of the mediation session, and either
signed then or at a later date after parties have had time to review the agreement. The court is informed and closes
the case.
Step 6: If there is no resolution from the mediation, the court is informed and the case continues through the normal
court process.
Step 7: Data is collected throughout the process to monitor its impact.
Step 8: If there is no enabling legislation in place to legitimize the process described above, the judge may have to
ratify the mediated agreement, likely involving an additional session with the parties.

In a country that does not have the required supporting infrastructure, this process would be applicable after the fol-
lowing elements are in place: (i) enabling legislation; (ii) a governance and management structure for the project; (iii)
a mediation center; (iv) trained mediators; (v) trained judges and; (vi) awareness of the value of mediation in the judi-
cial sector, business sector, and general public.

Source: ADR Platform; Pilot Project Management Manual for Court-Referred Mediation, IFC/SEED, 2005
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try to resolve the dispute. Mandatory mediation can take place in a court-annexed

mediation, and must be based on a clear statutory authority. 

Mandatory mediation has many benefits, including higher efficiency37 and the

ability to bring parties to the negotiation table, which often involves overcoming the

reluctance of the party to initiate settlement discussions for fear that the other side

will perceive this as a sign of weakness on the part of the initiating party38.

Mandatory mediation can also work in cases where a party does not really under-

stand mediation or is not aware of the benefits that it can bring. It can also work

well in cases where mediation would be beneficial to the party that is ill advised

by its counsel not to try it. The greatest detriment of mandatory mediation is nega-

tion of the party empowerment and the principle of voluntary consent to partici-

pate in mediation. Parties may also think that mediation is similar to litigation39.

Examples of projects where mandatory mediation have not worked well include

India, and the Philippines40. 

Civil courts in Ontario, Canada, are examples of successful, mandatory mediation

programs41. In these programs, all civil cases (except for family cases) were directed

to mandatory mediation. A thorough evaluation of all the civil cases during a 23-month

period provided strong evidence that mandatory mediation has resulted in:

n significant reductions in the time taken to dispose of cases,

n decreased costs to the litigants, and

n a high proportion of cases (roughly 40 percent overall) being completely set-

tled earlier in the litigation process – with other benefits being noted in many

of the other cases that do not completely settle.

Additionally, both litigants and lawyers have expressed considerable satisfaction

with the mediation process. 

Research results show that the settlement rates of mandatory and voluntary

mediations are similar, even though the cases that are voluntarily referred to medi-

ation parties expect the settlement and in mandatory ones not42. There are also

some results that show a lower rate for mandatory settlement. In one recent survey,

the settlement rate for voluntary mediation was 71 percent and for mandatory medi-

37 For detailed empirical research see: Hughes, P. (2001).“Mandatory Mediation: Opportunity Or Subversion?” Windsor
Y.B.Access to Just. 1199 (161): 188-202. See also Hutchinson, C. C. (1996).“The Case for Mandatory Mediation.” Loyola Law
Review 4422 (85).
38 For a detailed discussion of the benefits and detriments of mandatory mediation see e.g. Ibid. Menkel-Meadow, C.
(1985).“For and Against Settlement: Uses and Abuses of the Mandatory Settlement Conference.” UCLA L. Rev. 3333,
Hutchinson, C. C. (1996).“The Case for Mandatory Mediation.” Loyola Law Review 4422(85).
39 Boettger, D. I. U. (2004). “Efficiency Versus Party Empowerment - Against a Good-Faith Requirement in Mandatory
Mediation.” Review of Litigation 2233(1).
40 See “Alternative Dispute Resolution – when it works, when it doesn’t”, PREM notes,WB 2005, Richard Messick.
41 For details see Evaluation of the Ontario Mandatory Mediation Program: Executive Summary and Recommendations
(March, 2001), Robert G. Hann et.Al, Queens Printer.
42 For detailed empirical research see: Hughes, P. (2001).“Mandatory Mediation: Opportunity Or Subversion?”Windsor Y.B.
Access to Just. 1199(161): 188-202. See also Hutchinson, C. C. (1996). “The Case for Mandatory Mediation.” Loyola Law
Review 4422 (85).
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ation, it was 50 percent43. However, even assuming a lower settlement rate in

mandatory mediation, this does not have to decrease the overall number of settle-

ments. On the contrary, in many cases mandatory mediation will increase the num-

ber of settlements. The table below shows the settlement in the IFC’s mediation

pilot project in Bosnia and Herzegovina. Although as many as 62 percent of medi-

ation cases were settled, this constituted only 8 percent of the number of all the

cases that were referred to mediation. 

In the case of mandatory mediation, all or almost all cases referred would

attempt to mediate. In the case of Bosnia (see Table 3), assuming a fairly low set-

tlement rate of 40-50 percent, this would give 1,052 to 1,316 cases settled, which

leads to five or six times higher number of settlements than the cases that actually

settled in the voluntary mediation system (213 cases). 

Therefore mandatory mediation should be considered particularly in places

where there is a big discrepancy in the number of cases referred vs. mediations

held. However, at all times, project managers should remember that it is particular-

ly crucial at the time of introducing mediation that the parties and all other stake-

holders still see mediation as a true alternative to litigation and are never coerced

to settlement. Mandatory mediation can be introduced for all cases, certain types of

cases or it can be left to judicial discretion which cases should be mandated to go

to mediation. In any case, such solutions should be introduced as pilot projects. 

4. Various Types of Mediation and Other ADR Processes to 
Be Considered.

One of the objectives of introducing ADR is to provide a choice of dispute resolu-

tion processes for the parties. As shown in Figure 1, there is no single kind of medi-

Table 3: Cases Referred Vs. Mediations Held Vs. Cases Settled
(IFC’s Bosnia & Herzegovina Mediation Project)

Bosnia Herzegovina 
(Voluntary Mediation)

Cases Referred

Mediation Held

Cases Settled

Satisfaction

2,632

345 (13%)

213 (62%44)

98%

Source: IFC–PEP SE

43 See Jeffrey M. Senger, Evaluation of ADR in United States, U.S.Attorney’s Bulletin, Nov. 2000. Survey of 828 cases.
44 Only 8% of the cases referred to mediation by judges were settled.
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45 Adapted from Robert J. Niemic, Donna Stienstra, Randall E. Ravitz (2001), Guide to Judicial Management of Cases in
ADR, Federal Judicial Center pp. 128-130.

ation in the continuum of dispute resolution processes, but an array of mediation

processes that might require different timing and resources. 

Facilitative style of mediation45

In a classic mediation, the mediator’s mission is purely facilitative. The mediator

does not give an opinion on the likely outcome at trial or legal issues, but only

seeks to help the parties find solutions to the underlying interests or problems giv-

ing rise to the litigation. Generally, in this kind of mediation, the mediator’s expert-

ise in the process of mediation, rather than in the subject matter of the litigation,

is viewed as paramount. Some mediation professionals view facilitative mediation

as the preferred approach because the mediator preserves the principle of com-

plete impartiality by not giving an assessment or prediction of the outcome of the

case at trial. 

Evaluative style of mediation

In the evaluative approach, the mediator is more likely to give a view of the case.

The mediator’s opinion – including, for example, a legal and/or factual evaluation

of the case, and sometimes an assessment of potential legal outcomes – is used as

a settlement tool. This approach generally requires mediators who are experts in

the subject matter of the case. Most evaluative mediators also consider the interests

of the parties in attempting to facilitate a settlement. Many mediators blend facilita-

tion and evaluation, applying each approach in varying degrees at different times

during the mediation process, depending on the needs of a given case. 

Broadening the mediator’s toolbox and the scope of ADR

At the initial stage of a project, when mediators do not have much experience, the

facilitative style is preferred. The evaluative style, while being an opportunity to cre-

ate value for the parties, can also cause them harm, if improperly used by an inex-

perienced mediator. However, with time, experience, and further training, media-

tors usually expend their repertoire and add a more evaluative approach to their

toolbox. They also learn which situation can be better for using either of the two

styles or some kind of the combination of the two.  

Another avenue of adding more dispute resolution processes is through contin-

uing training of mediators who can learn not only how to use different styles of

mediation but also how to use other ADR methods, such as mini-trial, med-arb, arb-

med, Michigan mediation etc. (for description of these methods see Appendix B).

Thus, without a formal introduction of new procedures or passing new laws,medi-



ators can cover more continuum of the dispute resolution processes from pure facil-

itation in some cases to non-binding arbitration in others.

Arbitration

Unlike mediation, arbitration is binding for the parties and has a much more for-

malistic procedure (see Appendix B) including the possibility to appeal arbitration

awards in court. Introduction of arbitration requires detailed legal regulation of its

procedures and enforcement. Being an arbitrator requires different and more

demanding training and much more expertise in the subject matter of the dispute.

Arbitration is usually more independent from courts than mediation, and therefore

the choice of local partners would usually be different. 

Finally, an arbitration project would have a different timeframe than a mediation

project. In practice, parties can commit to arbitration both at the time of signing the

contract or when the dispute arises. But, in practice, when there is a conflict, at least

one party doesn’t have the incentives to submit to a quick and binding procedure

such as arbitration. Therefore, in practice, a vast majority or referrals and commit-

ments to arbitration occurs during drafting of the contract and the dispute resolu-

tion clause. Therefore, such disputes take a long time to reach the arbitration court,

and the results of the project are not likely be seen for a few years. 

Some project managers indicated that they never even considered broadening

the scope of the project by providing alternatives to one kind of mediation.

However, since the broad mission for the project is to improve business-enabling

environments through better dispute resolution, it seems that providing more alter-

natives for SMEs, if efficiently done, would serve this purpose. 

Mediation (Conciliation) and Arbitration centers were successfully created in

many Latin American countries (e.g. Argentina, Bolivia, and Ecuador). Their local

partners were national Chambers of Commerce, which have a very strong, almost

monopolistic position in each of these countries. 

5. Budgeting and Sequencing the Project

Each ADR project is different and so will be the budgets for each of them. In other

words, it is extremely difficult to determine how much the implementation of a medi-

ation or ADR project will cost. Specific factors related to the country where the proj-

ect is being implemented can mean considerable differences in the budgeting of dif-

ferent project components. Factors such as the costs of local consulting or legal serv-

ices; the need for a strong awareness campaign; the prices for leasing office space;

the need to hire international consultants due to the lack of local ADR knowledge or

the need for reforming the legal framework can make a huge difference in budgets.

28 ADR Manual: Implementing Commercial Mediation
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It is however possible to estimate what could be an approximate budget for imple-

menting commercial mediation in a given country by breaking down the budget into

all the different components of the project. Based on this overall budget, project

teams will be able to adjust it to their particular context. For example, they can elim-

inate from the overall budget the costs estimated here for reforming the legal frame-

work when it is not needed for that specific project. The table with the budget break-

down below is based on estimates of IFC mediation projects in the Balkans.

The following table illustrates how the project could be budgeted in the differ-

ent phases of the project cycle. It is important, if possible, to secure all of the fund-

ing at the beginning of the project to avoid possible risks of not having funding to

implement all the phases. Most of the budget allocations are single allocations for

the duration of the project, except for costs associated with the mediation center

that are accounted per year. The budget does not include overheads, and the

salaries and benefits of the team implementing the project.

Table 4: Estimated Budget and Sequencing for Implementing 
Commercial Mediation in Emerging Markets

Sequencing
Project 
Component

1st Phase:
Diagnostic and
Design
(0-12 months)

2nd Phase:
Implementation
(12 to 24
months) and
Monitoring and
Evaluation (0 to
36 months and
local monitoring
thereafter)

1. Initial Diagnostic
/ Assessment

2. ADR/Mediation
Legal Framework

3. Awareness and
Communications
Campaign

• Local and/or interna-
tional consultants and
their travel expenses
and fees
• Survey experts (fees)
• Expenses for meetings
and focus groups

• Local legal experts
(fees)
• International legal
experts and their travel
expenses and fees

• Conferences and 
seminars
• Press conferences and
press releases
• TV & radio broadcasts
• Articles in newspapers
• Posters and brochures 
• Publications
• Study tour
• Etc.

$50,000

$40,000

$70,00046

Activities

• Detail analysis of
ADR in the country
• Surveys
• Focus groups
• Meetings with 
stakeholders

• Analysis of existing
legal framework
• Meetings with legis-
lators, members of par-
liament
• Drafting or amending
laws and regulations

• Organization of
events
• Public relations cam-
paign, advertising

Cost Elements
Estimate 
Cost in US$

46 The cost of many of these PR tools will be covered by PR agencies or newspapers. Once the project has produced
results, there will be articles in the local press, and perhaps in radio or TV. Most of the expenses are related to the organ-
ization of workshops, conferences, production of brochures, in the initial phases of the project.
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6. Collection of Data and Design of a Monitoring and
Evaluation Framework

It is essential at this stage to start planning the results measurement strategy for the

project. The most important task will be to determine which indicators will be cho-

sen to monitor the project during its implementation and which ones will be used

for the evaluation of results once the project has been implemented.

47 Assuming that each person is trained for a minimum of 40 hours, and the number of mediators or judges trained is
around 100.
48 Estimate for a mediation center with two mediation rooms and one or two offices.
49 This cost is per year.
50 The cost is per year, assuming an average of 35 settled mediations per month and a fee of $70;
(35mediationsx$70)x12months= $29,400.

Table 4: Estimated Budget and Sequencing for Implementing 
Commercial Mediation in Emerging Markets (continued)

Sequencing
Project 
Component

4. Training and cer-
tification of media-
tors

5. Creation of
Mediation Center

6. Monitoring and
Evaluation

• International trainers
and their travel 
expenses and fees
• Local trainers
• Logistics and costs
for training facilities

• International consult-
ants and their travel
expenses and fees

• Furniture (tables,
chairs) and technical
equipment (computers,
phones, printer, server,
etc) for the center

• Rent, staff salaries,
miscellaneous

• Fees for mediators
(normally the fee is
paid when the case is
settled and can go from
$50 to $100 per case)

• Databases for track-
ing indicators
• Data and M&E
experts fees and travel
expenses

$100,000

$40,000

$15,000

$60,00049

$30,00050

$40,000

$445,000

Activities

• Basic and advanced
trainings to judges,
mediators47

• Technical assistance
in the set up of the
mediation center

• Furnishing and
equipping the center48

Payment of overhead
costs for the center 
(per year)

• Payment of media-
tors fees (at least for
the first year)

• Initial baseline sur-
veys (at the beginning
of the project)
• Monitoring through
program records,
surveys
• TA/ training to medi-
ation center and courts
on how to track 
indicators

Cost Elements
Estimate 
Cost in US$

TOTAL PROJECT COST
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During the design phase, the project team will need to ensure that performance

is measured from the very inception of the initiative to guarantee that performance

targets are met. Without accurately recording data, the project team will not be able

to determine whether the introduction of ADR/mediation has met its goals. To

determine whether a reform process has been successful, it is necessary to conduct

an evaluation, essentially taking “before” and “after” snapshots of performance. To

do this, the diagnostic phase should include a benchmarking exercise to capture

performance indicators prior to the process design. 

“Faster and cheaper resolution of disputes,” “amount of funds released,” “reduc-

tion of backlog” and a “better business environment” are obvious candidates for

being the main indicators to measure, but there must be a clear framework and spe-

cific performance indicators for measuring the project. 

The following are factors that should be considered when measuring the intro-

duction of ADR mechanisms:

n Backlog of commercial courts (in number of cases).

n Cost born by companies to resolve disputes through litigation, including gov-

ernment/court fees, payment to attorneys or other third parties and unofficial

payments.

n Average time spent by companies to resolve commercial disputes through liti-

gation.

n Average time to enforce contracts in the country.

n Percent of company satisfaction on the resolution of disputes through litigation.

The reform team should undertake baseline surveys in the design phase to

obtain statistics regarding these indicators. These baseline indicators will be used

then to compare results after the reform process. 

7. Planning – Key Lessons Learned51

Establishing a realistic timeframe. Every project manager indicated that plan-

ning and co-ordination was far more time-consuming than anticipated. Long-term

planning is crucial for success of the project and particularly for attracting good

leaders. Business cycles of the WBG and other donors should be synchronized with

the needs of stakeholders who want to see a long-term plan and not only year-to-

year budgeting of certain tasks. Some of the IFC managers noticed that this project

had a longer time frame than most projects that they worked on. In order to attract

51 Certain lessons may seem to some readers obvious or simplistic, however even though many practitioners interviewed
had similar impressions, they still found some of these points important to emphasize and extremely hard to follow.
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good stakeholders (some of them probably are very busy and successful profession-

als who can choose among many different activities), we need to offer them a

vision, predictability, and security of a long-term plan. Therefore, it is a real chal-

lenge to both coordinate the project cycles of donor institutions and help the local

parties understand the benefits of the project in the long term (e.g. judges will have

fewer cases to deal with, mediators will start a new, profitable, and exciting prac-

tice, etc.).

Information and data are key. As indicated in reports of certain projects man-

agers, many of them did not have enough information at the stage of planning

(including not enough information about various mediation procedures, back-

ground conditions in the country, stakeholders etc.). Some of the managers also

indicated that they lacked flexibility in budgeting and performing an assessment.

The success of the project will be determined in part by the amount of data that is

available at the beginning of the project. For example, it is critical to have data

about the court procedures in a country, the backlog, the existing legislation, and

ADR mechanisms so that it can be later used to track improvements.

Creating demand for mediation. A mediation project is both about creating a

supply of high-quality mediation services and the demand for such services. In

planning the project, both sides of the equation need to be emphasized. As

described further in this manual (see Chapter 4) creating demand for mediation

services making parties aware of such demand and benefits of mediation in their

case, and encouraging them to participate is usually more difficult to achieve than

supplying high-quality mediation services. 

Sequencing of the activities. One of the strongest messages from ADR practi-

tioners and project managers is that the success of the project as a whole depends

on synchronization of the various parts of it. Planning must be at least partly exe-

cuted in the place where the project will be performed. Data gathered locally can-

not be replaced by any other source of information. A good plan requires cooper-

ation of local staff members, local stakeholders, and staff in the headquarters. It is

important to involve key stakeholders in the planning process, as early as possible

and to the extent possible. Once involved in the design of the process, they will

accept and execute the plan more eagerly. 

Every practitioner interviewed before writing this manual reported that synchro-

nizing various parts of the plan and stakeholders was more complex and time con-

suming than they had expected. For example, a public awareness campaign will

strengthen enthusiasm of the stakeholders and encourage potential parties.

However, it should be carefully considered whether to start it before the law is

passed or before some mediation services can actually be performed. As many ele-

ments of the plan are hard to predict, there must be considerable flexibility and con-
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tingency plans. It seems particularly important in the case of planning for media-

tion legislation, which can be unpredictable.

If the plan is to implement mediation projects in a few countries of the regions

– think and plan regionally, and act locally (in a country). It is likely that some of

the same problems and similar culture will be common throughout the region.

There may be opportunities for some synergy in terms of planning, using experi-

ences and examples of success, exchanging experts and trained mediators, etc. For

example, experience from a pilot project in Bosnia & Herzegovina was used to

develop programs in Serbia & Montenegro, Albania, and Macedonia. Likewise,

experience from Ghana and Uganda is being used in Nigeria, and experience from

India is being used in Pakistan.

Choosing the right court. The choice of court is a very important decision. It

seems that the best option might be pitching a few courts and assessing what sup-

port and what kind of “package” each of them can offer. One of the questions is

whether one should start from the capital or a smaller city/court. Starting from the

capital has many advantages including: better access to stakeholders, likelihood of

getting many of the most important cases in the country, likely higher prestige and

bigger size of the court. However, in choosing the court, the most important factor

seems to be the support of local judiciary and particularly the president of the court.

Another critical element that should be taken into account when choosing the court

is the capacity of the court to collect data and the availability of historical data on

the number and types (family, labor, commercial, etc) of cases that are being held

in the court, the existing backlog, etc. This will make monitoring and evaluation

easy for the project managers and will definitely have an impact in the success of

the project.

Resources needed. In terms of the human resources needed to start a pilot

project, at least one full-time person must be in place. Depending on the develop-

ment of the project and other resources available in the office (analyst, monitoring

and evaluation expert, etc.), two people may be necessary. Most of the project man-

agers reported that the project was much more time consuming than they had

expected. Particularly demanding was the coordination and managing of all the

stakeholders and the public awareness campaign. 

As for the financial resources, it is essential to have enough resources from the

beginning rather than build up the budget through approaching different donors or

funding sources “as the project evolves.” Also essential is to secure funding for a

period of at least two or three years depending on the timeframe established to

implement the project (which will probably be between two and three years). See

previous table for details on specific funding needs.
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Stand-alone project vs. a component of a larger project. The project man-

ager will need to decide whether mediation should be a part of the larger judicial

reform project or a stand-alone project. The benefit of being part of a bigger proj-

ect might be more lobbying and pressure to have the mediation law passed.

However, while mediation reform is not likely to be opposed by any strong group

(except perhaps the bar association), a bigger legal reform may provoke more

opposition from interested groups (the judiciary, the Ministry of Justice, etc.). If it is

decided to make mediation part of a bigger project, the implementation phase

needs more attention and support than many other parts of the reform, and needs

individual treatment in the implementation and rolling out stage.



Chapter 4: Implementation Phase
1. “Mediate” the Mediation Project

Probably the most important role of a mediator is managing the deal or dispute

process in a way that would best satisfy the interests of the parties. The role of the

project manager is similar to that of a mediator – mediating or facilitating a transac-

tion i.e. introducing mediation52. Therefore learning what a mediator does should

be helpful for managing the project. 

The Mediator is a non-partisan third party who facilitates negotiation between

interested parties to reach a voluntary outcome that will best satisfy their interests.

Here is what mediators do:

n Manage the process and decide procedural issues.

n Listen to the parties (stakeholders).

n Recognize different interests and incentives, and help align them to create

value.

n Give ownership of the issue to the stakeholders.

n Bring value to the table (know-how, financial resources).

n Create value for the parties (stakeholders).

n Teach “mediative” approach by giving example.

All the above goals and roles of a mediator are perfectly aligned with the roles

and values of the World Bank/IFC, and particularly with maximizing value for the

52 Please note that mediation should not only be narrowly defined as just a dispute resolution process, but can also
serve a consensus building or deal-making mechanism. An interesting example of such very broad usage of mediation is
the definition of “governance” created by the UN Economic and Social Commissions for Asia and Pacific.According to
this definition “governance is the process of decision-making and the process by which decisions are implemented. (   )
It is the complex mechanisms, processes, relationships and institutions through which citizens and groups articulate
their interests, exercise their rights and obligations, and mediate their differences.” Here, mediation might represent the
contemporary paradigm for governance. More on the governance and mediation see Erbe, N. D. (2006).“Appreciating
Mediation’s Global Role in Promoting Good Governance.” Harvard Negotiation Law Review 1111(Spring).
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local stakeholders. Therefore the project manager should act and be perceived as a

non-partisan third party who facilitates negotiation between interested parties to

create value for them. The project manager, like a mediator, is responsible for the

process and should decide procedural issues. 

Since the role of a project manager is similar to the one of a mediator, he/she

could benefit considerably from training on mediation. These are some of the rea-

sons that project managers would benefit from this type of training: 

n Although mediation may seem simplistic, it is actually a complex technique and

can be much better understood through training. A thorough understanding of

mediation will allow project managers to better identify incentives and interests

of the parties, plan and manage the project in a more strategic way, and intro-

duce mediation to other stakeholders by acting like a mediator.

n There are strong strategic and interpersonal arguments for going through medi-

ation training. One of them is to get to know other key actors in the process.

Mediation and negotiation courses are bonding experiences that create trust

among the participants. It would be very helpful for any project manager to get

to know well and gain trust and appreciation of the main actors (e.g. judges

and mediators). 

n Mediation can strengthen the capacity of the task manager in working with oth-

ers and working as part of a group. It will strengthen as well the capacity to

resolve project conflicts in a more friendly and effective way. 

Most project managers do not go through the training, although a lot of them

have had previous experience in the field before. However, it is highly recommend-

ed for task managers to go through the training, preferably together with the key

stakeholders, before or at the beginning of project implementation. 

Finally, since introducing mediation in a country can result in a “major change

management project”53 for the society and its legal system, the project manager will

need to make sure that the planning, design, and implementation of the project fits

the current legal system mindset, the countries practices and peculiarities.

2. Legal Framework: What Are the Rules and 
Regulations Needed?

Before drafting the legislation and regulations, the project manager should respond

to the following questions: What will we accomplish by passing a law on media-

tion/arbitration? Why and what kind of law on mediation/arbitration is needed?

53 Karl Mackie and Eileen Carroll,“International Mediation: the Art of Business Diplomacy”, 2006.
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These questions are important, because some forms of ADR can work with no legal

foundations whatsoever. The necessity of passing a law and regulations will

depend on the needs found in each specific country. 

Having said this, ADR might not need laws or regulations to work, but it will

definitely need an enforcement mechanism. An enforcement mechanism can be for-

mal, normally coming from the courts, in which case, laws and regulations specify-

ing this might be necessary. Alternatively, an enforcement mechanism can be infor-

mal, coming from the community, the village, etc. For example in Bangladesh, ADR

has worked with informal enforcement. In Bangladesh, traditional “shalish agree-

ments” were enforced through village peer pressure. Similarly, traditional village

mediation systems in some countries in the Middle East rely upon family honor for

enforcement54. Generally, an out-of-court settlement of the parties will have a

power of a private contract and as such can be enforced through the court system,

in case if one or both parties’ noncompliance. 

Certain countries (e.g. the Netherlands, Slovakia) have decided that a mediation

law was not necessary to introduce mediation to the court system. Most civil and

common law jurisdictions have a procedural rule indicating that judges should

encourage parties to settle and later to recognize this settlement and give it the

authority of a court decision. In many countries, courts will decide that this rule

gives them enough authority to advise a party to mediate. Similarly, most legal sys-

tems have a rule allowing parties to settle their cases in court. Those two general

rules should clearly be identified during the project assessment. Sometimes the exis-

tence of a rule may not be sufficient for it to be applied in a given country. In

Bosnia and Herzegovina, stakeholders of the mediation project strongly felt that

they needed a law on mediation in order for mediation to be accepted by the gen-

eral population. 

A good approach to assess the practical impact and importance of these rules

would be to interview judges and make sure that: (i) judges are allowed and will-

ing to advise parties to mediate with the existing legislation, and (ii) judges are

allowed to consider a mediated settlement agreement55 as a court decision and

enforce that decision. If there is a prevailing opinion from the judiciary (particular-

ly from the judges of the chosen pilot court) that mediation can be developed with-

out introducing any legislative changes, then the mediation practice could probably

begin based on the existing law. 

54 See Scott Brown, Christine Cervenak, and David Fairman “Alternative Dispute Resolution Practitioners Guide”, March
1998.
55 In most legal systems, the settlement of the parties must go through a final approval of the judge before it turns into
the court settlement. The judge’s role is to make sure that the agreement is not against the law, or not entered into under
fraud, misrepresentation or duress.
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Against this background, most project managers will find that most times it is

necessary to have some legal or regulatory foundation to introduce mediation in a

country. There will be many countries where the main stakeholders will want to

have a specific mediation or arbitration law to provide all the details about the

process. There will be other countries where developing mediation will require the

passing of a new law because the existing legislation does not have the precondi-

tions to introduce mediation or arbitration. 

For the countries in which this is the case, the project manager will have to work

on drafting the legislation in collaboration with local legislators and ADR experts.

As shown in the box below, there are really no perfect mediation laws, and the

local context and legal system of the country will be critical in the drafting of the

law. Nonetheless, project managers will have to make sure that certain aspects of

mediation are included in the law. 

Often, the most important reason for stakeholders to introduce a new law or

laws is the credibility that this process gives to the project and the fact that media-

tion will be “officially and publicly recognized”. Therefore, it is important to con-

sider this aspect when assessing the need for drafting mediation legislation. 

Some international organizations have produced model ADR laws (arbitration,

conciliation, mediation) and very good examples of mediation procedures exist

indicating how the mediation should be conducted (for examples of model media-

tion procedures please see Appendix G). For more details on some of the model

laws and regulations, consult the following Web sites56: 

n Arbitration and mediation Rules, World Intellectual Property Organization

(WIPO) http://www.wipo.int/amc/en/publications/

56 Other helpful sites including examples of Rules and Regulation on mediation can be found in Appendix I (Selected
ADR and Mediation Resources on the Web).

Box 8: Critical Features to Include in a Mediation Law

There is no perfect model law on mediation that could be applicable to any country. There are some laws (see
below for examples) that can be helpful in determining which essential elements should be included in the draft
law, but the project manager should take into account the local context of the country and work with local legis-
lators and ADR experts in the preparation of the law. However, when drafting the laws, the project manager
should consider including the following features:

• Explicit authority and support of mediation within and out of the court system.
• Type of mediation procedures (in court-connected mediation).
• Confidentiality of communication during the mediation process.
• Mediator’s code of ethics.
• Court fees, mediation and mediators’ fees.
• Certification of mediators by a specialized body.
• Enforcement of mediated agreements (settlements).
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n The Uniform Mediation Act, New York Bar Association http://www.nysba.org/

n Mediation Procedures, London Court of International Arbitration and Mediation

http://www.jurisint.org/en/ctr/63.html

n Model Mediation Procedure & Agreement, Center for Effective Dispute Resol-

ution (CEDR) http://www.cedr.co.uk/index.php?location=/library/model_docu-

ments.htm

n Model Rule for the Lawyer as Third Neutral Party, International Institute for

Conflict Prevention & Resolution (CPR) http://www.cpradr.org/

There are generally very few bilateral or multilateral treaties binding countries

with regard to mediation. An exception to that rule is a Convention on Settlement

of Investment Disputes. Parties to that Convention must solve their investment dis-

putes between member states and foreign investors through conciliation or arbitra-

tion at the International Center for Settlement of Investment Disputes (ICSID),

which is part of the World Bank Group. It is important to highlight, though, that the

parties can never be forced to settle the dispute through mediation, as it is a vol-

untary procedure. 

There are, however, international guidelines regarding mediation. The most

important of them is the Model Law on Conciliation and Mediation, from the United

Nations Commission on International Trade Law (UNCITRAL): http://www.unci-

tral.org/uncitral/en/uncitral_texts/arbitration.html

Although this law is not binding, it is an important guideline on which other

countries often base their legislation and interpretation of conciliation and media-

tion rules. 

There are also some regional guidelines regarding mediation. A good example

of such document is a “Green Paper on Alternative Dispute Resolution in civil and

commercial matters”57 (presented by the European Commission on April 19, 2002).

The European Union has also prepared a “Directive on certain aspects of mediation

in civil and commercial matters.” Although the directive has not yet been enacted,

it can serve as a guideline for the EU members as well and other countries.

While international mediation laws cannot force parties to settle, international

arbitration laws can force them both to arbitrate and then to enforce the award

given by the arbitration tribunal. The most important of international arbitration

laws is the United Nations Convention on Commercial Arbitration – “New York

Convention on the Recognition and Enforcement of Foreign Arbitral Awards”, June

10th, 1958. To see the New York Convention please visit:

57 To see the “Green Paper on Alternative Dispute Resolution in civil and commercial matters” please visit:
http://europa.eu.int/eurlex/lex/LexUriServ/site/en/com/2004/com2004_0718en01.pdf#search=%22SEC(2004)%201314
%20certain%20aspects%20of%20mediation%20in%20civil%20and%20commercial%20matters%22
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http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf

It is crucial to establish whether the country where the mediation project is

being implemented is a member of the New York Convention or other regional con-

vention that provides an effective enforcement mechanism through the courts of

other member states. 

For countries that have to draft their arbitration rules from scratch, the most

important guidelines should be the UNCITRAL Model Law on International

Commercial Arbitration. As in the case of the model conciliation law, although not

binding, is an important reference for drafting and interpretation of international

arbitration or mediation rules. UNCITRAL Model Law on International Commercial

Arbitration can be found at:

http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf

Finally, other important arbitration conventions include: 

n The Inter-American Convention on International Commercial Arbitration58

n The European (Geneva) Convention on International Commercial Arbitration59

3. Creating Incentives for Mediation

Unlike litigation or arbitration, mediation is based on the principle of voluntary

compliance. Therefore, the success of a mediation project to a large extent depends

on creating incentives or making them clear for all the key stakeholders so that they

decide to (1) participate in mediation; (2) choose settlement over litigation. 

In case of incentives to participate in mediation, it is not only the problem of

their real existence but more often of the parties’ awareness that such incentives

exist. It is therefore crucial to make the stakeholders aware of the incentives (and

lack of risks) for participating in mediation. 

Incentives for the private sector (companies in dispute) 

The existence of the right incentives is particularly important in case of the disput-

ing parties who first need to agree to participate in mediation and then be willing

to settle. There are obvious incentives that should be used when creating aware-

ness about the introduction of mediation or other forms of ADR (see Box 9).

58 http://www.sice.oas.org/dispute/comarb/iacac/iacac2e.asp
59 http://www.jus.uio.no/lm/europe.international.commercial.arbitration.convention.geneva.1961/
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Some other interests of the parties or groups of parties may not always be obvi-

ous and it may be particularly important to inquire about interests and incentives of

the parties and other stakeholders. Incentives of the parties can be understood also

as the goals that they want to achieve through the resolution of their dispute. For

examples of the goals that the parties might pursue, see Table 5. Appendix D con-

tains a list of reasons that American companies would choose mediation or arbitra-

tion instead of litigation. 

These incentives to companies have to be reflected in the discussions between

the project managers and the private sector. Another tool used to provide incentives

to the parties is using intermediaries, such as lawyers, legal counsels, and judges

and business associations to create awareness about the benefits of commercial dis-

pute resolution through mediation.

In addition, another type of incentive is the early commitment of the parties to

engage in mediation. A way of increasing incentives for the parties to mediate is

through the use of mediation clauses or multi-step ADR clauses in their contracts,

before the dispute arises. 

Thus, an important issue of raising awareness of all the stakeholders, and par-

ticularly prospective parties, should be encouraging the use of mediation clauses

(for examples of such clauses see Appendix C). Similarly corporations and law firms

should be encouraged to pledge that in case of dispute they will pursue ADR and

particularly mediation. Below is an example of a corporate pledge (for more exam-

ples see Appendix C):

Box 9: Incentives for the Private Sector
60

When discussing the introduction of new ADR mechanisms with the private sector, it is essential to highlight the
benefits that mediation or any other form of ADR can have over litigation. Remember that mediation will only be
used if the private sector is convinced of its benefits, and therefore, the project will only be successful if the right
incentives exist for companies to settle their disputes through mediation. These are some of the main benefits:

• Lower cost for both of the processes for resolving the dispute.
• Shorter process for resolving the dispute.
• Creation of value for both parties through an amicable way of resolving the dispute, as opposed to a 
litigious way of resolving it.
• Assurance of confidentiality.
• Informality of the process compared to the formal process of litigation.
• Release of funds or assets that are in dispute. Obviously only one of the parties will benefit from the
release of funds or assets. The other party will have to pay or release the funds or assets. However, even for
the party that is releasing the assets, the process could produce positive outcomes, like for instance, the
improvement of business relations with the other party, and not putting at risk its commercial reputation.
• More control of the process by the parties.
• Possible creative and value-creating solutions.

60 See also benefits of mediation at Chapter 2.
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“In the event of a business dispute between our company and another company

which has made or will then make a similar statement, we are prepared to explore

with that other party resolution of the dispute through negotiation or ADR techniques

before pursuing full-scale litigation. If either party believes that that dispute is not

suitable for ADR techniques, or if such techniques do not produce results satisfacto-

ry to the disputants, either party may proceed with litigation.”

Some countries have decided to pledge that in their disputes they will also pur-

sue mediation before litigating. The Lord Chancellor’s Department of the United

Kingdom pledged to promote mediation and other forms of non-litigious dispute

resolution in place of litigation. As specified by the Lord Chancellor, all government

departments will go to court as a last resort and mediation and other forms of non-

litigious dispute resolution will be used in all suitable cases, wherever the other

party accepts it. 

Incentives for other stakeholders

Lawyers. The bar or any other lawyer association can become one of the most

important enemy or ally of the reform in the introduction of ADR. Therefore, it is

essential that lawyers are supportive of the reforms, and for this, the task manager

will need to make clear that the introduction of ADR can also benefit the legal com-

munity. A good start could be to provide lawyers with mediation training and to

help them understand that mediation will not diminish their profits and has the

potential to increase their clients’ satisfaction. 

An additional incentive would be supporting a contingency fee system for

lawyers in certain cases, instead of the hourly fee that is paid usually in most of the

countries. One of the reasons that lawyers usually oppose mediation is their fear of

a lower income fee when the case settles early as opposed to what they would

receive in case of a long court battle. If lawyers receive a contingent fee in case of

settlement (based on the constant remuneration or constant percentage of the value

of settlement) they would prefer to settle the case sooner. This, however, may cre-

ate an ethical problem as parties’ counsel having an additional incentive for settling

the case they may be tempted to pressure their client to settle (even against the

clients’ best interest). The same problem may exist if a mediator would receive a

contingency fee or any additional “bonus” for settling the case61. Finally, another

way of motivating lawyers might be through the establishment of a legal code of

ethics by which lawyers will be forced to advise their clients to take into account

the possibility of mediating their case.

61 It must be remembered that the goal of a mediator is not to settle the case, but to come to a solution that would best
serve the parties. A “bonus” fee for settling the case may unduly influence a mediator’s objective.
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Judges. Judges are another key group whose incentives should be carefully con-

sidered. Judges can be an excellent vehicle to encourage the parties to mediate. In

order to get judges’ cooperation, it is crucial to understand their incentives. It is like-

ly that the most important incentive for many of them will be reducing the amount

of their work without sacrificing their performance and overall results. Judges might

fear that if they send cases for mediation they will hear fewer cases than other

judges and be evaluated negatively based on this. It is therefore critical to under-

stand how the work of judges is delegated and evaluated. When choosing the court,

the project manager should talk to the president of the court about the evaluation

system for judges and whether cases settled by a mediator and approved by a judge

would count as a case decided by the judge. 

One way of creating the right incentives is to give “judicial credits” to judges

for resolving cases through judicial mediation or for those cases resolved outside

the court by mediation but that were referred by them. Although each country has

established its own system for evaluating the work of judges, it is usual in many

countries to get some “credits” each time a judge writes a judicial opinion or decides

(or closes) a case. Judges may fear that, by promoting ADR, they will decrease their

opportunity to gain credits and advance their careers. If credits are given for partic-

ipation in ADR, judges will be more likely to encourage the parties to use it. This

could actually create a situation where judges can increase their “credits” while at

the same time decrease their own work load.

Another idea highly recommended, although not used regularly when imple-

menting these types of projects, is measuring the settlement rate of cases directed

to mediation by each judge. After the end of the fiscal or calendar year, judges with

the highest settlement ratio could get additional judicial credit. Such judges might

also share with their colleagues at the court or at a conference, the techniques they

use to select the appropriate cases. Please note that the organization of the judicial

work is usually the prerogative of the president of the court, who organizes the

work based on the existing internal rules. Therefore, special consideration should

be given in order to deal with these matters with sensitivity and not to undermine

the competence or authority of the court’s president. 

Despite the importance of incentives and the existence of them, there are still

many cases in which even when all the incentives for the parties are in place, par-

ties will not choose mediation if they don’t understand it well or don’t know

enough about it. This is one of the reasons why public awareness (explained in the

next section) is also a critical element of the project and is directly related to the

incentives.
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4. Public Awareness

Public awareness of the existence of ADR and its benefits constitute an essential ele-

ment of the project. Contrary to what people may think, a public awareness cam-

paign is not an expensive exercise. Public awareness can determine the success or

failure of a project. Many ADR projects have failed because there was not enough

information about the new ADR mechanisms and its benefits, and the parties and/or

stakeholders did not know about it. The public awareness campaign should be

developed taking into account the following elements:

1. Communications Strategy

It is important to set clear objectives before starting the awareness campaign, spec-

ifying the strategy used, the objectives of the communications campaign, and needs

to be achieved. Usually, some of the key objectives of these campaigns include the

following:

n Increase the knowledge and understanding of ADR/Mediation as an alternative

to litigation and the formal court system among the legal community, civil soci-

ety and the private sector. Inform them of the benefits of commercial mediation

or any other from of ADR.

n Secure the commitment and support of stakeholders to the introduction of ADR

n Advertise the role and importance of the Mediation Center (if there is one) and

the mediators and judges in the process of settling disputes through commer-

cial mediation.

Communication campaigns often use a cre-

ative logo to draw people’s attention and make

them think. Sometimes, the audience will not

read an information brochure but would pay

attention to a headline. The IFC technical assis-

tance team in Bosnia Herzegovina used the fol-

lowing logo for its public awareness campaign:

“Mediation, or when a dispute becomes an

agreement. Cheaper, faster and creative dispute

resolution”62. The IFC technical assistance team

in Pakistan chose the following headline to

attract private sector’s attention: “Unlock your

dispute. Back to business,” using the very cre-

ative design shown here.

62 From a presentation by IFC – PEP SE’s public awareness campaign in Bosnia Herzegovina,Ajla Dizdarevic.
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2. Key Audiences and Right Messages

When identifying the key audiences, the project manager might want to differen-

tiate between internal and external audiences. Internal audiences here are

referred to the organization to which the implementing team has to report, while

external audiences refer to local stakeholders, other donors, etc. This section

focuses mostly in the external audiences, since there is a whole chapter on mon-

itoring and evaluation which gives some insights on what the project team should

monitor and what type of results and messages should be communicated to the

internal audiences.

It is crucial to identify the key target audiences that should be persuaded by the

campaign, what message they want to hear, and whether there is some data that

can support these messages. Each of these groups has different interests and may

require a different message that should be based on a good understanding of the

incentives offered to each of them. Usually, during the project design, very little

data is available to show, but the messages should mention the collection of data

to reach the goals that stakeholders are interested in achieving. The table below

illustrates what some of these messages could look like. 

Table 5: Appealing Messages to Stakeholders

Stakeholders
What is important to them? 
Your message to them should take
these elements into account

Judges 

Mediators

Counsel and other
legal professionals

• Reduction of workload.
• Improved efficiency of courts.
• Resolution of more cases in less time.
• Attribution for improvement of justice and
reduction of backlog.

• Positive image in general
• Successful and prestigious career.

• Avoid increasing competition from mediators.
• Avoid a decrease in revenue due to the
introduction of ADR.
• Increase their demand for clients with the
introduction of ADR.
• Make clients more confident of their 
possibilities to resolve a dispute.

• Provide data on the effectiveness of 
mediation in reducing the backlog.
• Give credit to the judiciary for the success
of the project.

• Gather feedback on mediator’s 
performance.
• Provide data on the effectiveness of 
mediation.

• Involve the legal community in the design
of the project since the beginning.
• Offer lawyers to become mediators if they
are interested and get trained.
• Show data to lawyers on the satisfaction
of parties with mediation and their legal
counsels.

How to achieve what 
stakeholders want?
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It must be stressed that a communications campaign is very important not only

during the design and implementation, but also after the implementation in order

to communicate results to stakeholders. As soon as the first positive results on the

project are collected (whether interesting cases settled, good statistics or evalua-

tion), it is important to make them widely known to the public. The credibility of

the project will be partly based on the success rate. 

3. Communication Tools

The communications strategy devised by the project team could involve different

ways of creating awareness and communicating project results63:

n Through Media relations, which include press conferences; press releases; TV

and radio broadcasts; articles in local and regional newspapers; interviews and

client success stories.

n Through publications and promotional material, which could include posters

(like the left figure below designed for IFC’s Private Enterprise Partnership

Southeast Europe (PEP SE) project in Bosnia); brochures; leaflets; dissemination

Table 5: Appealing Messages to Stakeholders (continued)

Stakeholders
What is important to them? 
Your message to them should take
these elements into account

Government 
officials, law-
makers

Business 
community and
end users (the
“Parties”)

Donors

Media

• Improve the business climate.
• Provide better access to justice.
• Create confidence in voters with a better
legal and judicial system.
• Increase in investments in the country due
to good dispute resolution systems.

• Save time needed to resolve disputes.
• Save money to resolve disputes.
• Improve its business relation with clients
other companies.
• Improved business environment and judicial
system.

• Development impact
• Results measurement
• Funds well managed
• Visibility

• Deliver news & stories 

• Provide data on the effectiveness of 
mediation in improving access to justice.
• Provide data on the effectiveness of 
mediation in improving the business climate.
• Gather data on client satisfaction with the
judicial system.
• Give credit to the government for the
introduction of reforms and its willingness
to improve the business environment.

• Create the mechanisms so that they have
the possibility of accessing alternative ways
of resolving disputes that will be less costly,
less adversarial, and more efficient.

• Monitor results and disseminating them
properly among donors

• Provide the media with specific successful
cases settled and stories that can sell

How to achieve what 
stakeholders want?

63 Based on PEP SE’s public awareness campaign in Bosnia Herzegovina.
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of various reports; academic publications, newsletters (see right picture exam-

ple below on the newsletter for IFC’s PEP SE project in Bosnia); comics, etc.

n Through direct communications, which could be in the form of trainings; pre-

sentations; round tables; direct meetings with stakeholders; conferences; work-

shops; study trip; cocktails; E-mails; Web page.

A note of caution should be given about study tours. Although they are consid-

ered to be very effective teaching and stimulating tools for leaders of the project,

the donor community may debate the effectiveness of spending relatively large

funds on trips for a few individuals. Nevertheless, most practitioners interviewed

were unanimous in their opinion that results of such trips, if well organized, are

worth the resources spent. The study tour has at least three primary goals: (i) raise

the interest and enthusiasm of the key stakeholders; (ii) teach how a mediation sys-

tem works; and (iii) build a stronger bond and sense of ownership among the par-

ticipants – local leaders of the mediation movement.

Regarding the organization of the study tour, it is particularly important that the

participants are very thoughtfully selected. It is also crucial that the destination of

the trip not only presents very professional mediation services, but also that the

ADR system of the country be very similar to that the one which will be implement-

ed by the project team. The ideal timing to do the study tour would be after the

design and before or during the implementation of the project. Finally, the hosting

party for the study tour should be well informed of the project design and plan the

trip accordingly. Ideally, the type of mediation project of the hosting party should

be similar to the mediation of the project. The host should also be open to talk

about the strengths and weaknesses of the project.

n Through education and university-based programs established at local law and

business schools. Such programs could accomplish goals such as: scholarly
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research and publications on the topic, creating support group among scholars,

training mediators and educating lawyers understanding mediation. Most of the

results of such programs are long-term. It should be noted that in some countries,

academics are very conservative and uninterested, or even hostile towards media-

tion. However, in other cases they are becoming avid supporters of the ADR move-

ment. Therefore, it is recommended that for each country an assessment is made

at local universities and interested scholars. Often times, their interests (such as

publishing, organizing conferences, evaluating courts, etc.) will be in line with

those of the project. 

When using these communication tools, the project team must determine which

are the most effective tools for creating awareness among the different stakehold-

ers. One size does not fit all. For example, promotional material will have very lit-

tle influence on the government and judges, but can have a considerable impact in

informing companies (end users) about ADR mechanisms. Table 6 provides some

guidance on what are the most efficient communication tools to create awareness

among the different stakeholders.

Direct communications are the best way to create awareness among the end

users, the parties (companies, in the case of commercial mediation) that will be

using ADR mechanisms. Apart from the promotional materials and all the tools men-

tioned in Table 6, the parties in the dispute can be referred to mediation in two

basic ways: 1) from the judge’s oral explanation in their first appearance in court,

Table 6: Using the Right Communication Tools for 
Different Stakeholders

Stakeholders Communication tools

Judges 

Mediators

Counsel and other legal 
professionals

Government officials, lawmakers

Business community and end
users (the “Parties”)

Media

Donors

Workshop, training, presentations, official meetings, study trips, newsletter,
academic publications, Web page, conferences.

Workshops, trainings, study trip, newsletter, conferences, Web page,
academic publications.

Workshop, training, presentations, official meetings, study trips, newsletter,
publications, academic publications, web page

Official meetings, presentations, conferences, TV & radio broadcasting,
business environment publications (Doing Business), articles in newspapers,
cocktails

Judges and courts, promotional materials, TV & radio broadcasting,
brochures, articles in newspapers, press conferences

Conferences, informal meetings, publications

Conferences, presentations, official meetings, press conferences, publications
and reports, cocktails
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or 2) from a notice sent by a court. The notice from the court should include at least

the following basic information:

n Parties names, subject of the dispute and case number. 

n Proposed date and time of a first mediation session or a process by which the

date can be agreed.

n Brief description of the mediation process.

n Rules of confidentiality.

n Need to show documents and other evidence that may facilitate exchange of

opinions.

n Making sure that people who attend have authority to settle (e.g. “All persons

with full settlement authority are required to attend unless excused in writing by

the mediator”).

n Sanctions for not appearing for the session (if any).

An explanation from a judge is usually a more effective way of convincing the par-

ties. Judge’s should be trained in this skill and in advising parties whether to choose

litigation, mediation or other dispute resolution procedure (more information on

training the judges is provided further in the manual). Aside from court-mandated

mediation, the parties on their own can also voluntarily agree to mediate.

4. Budgeting Communications and Awareness Raising

Contrary to what most people would think, an effective awareness-raising and com-

munication campaign does not require large amounts of financial resources,

although the need for human resources is quite considerable. Experience from

other projects shows that public awareness campaigns are very time consuming. As

mentioned by one of the project managers interviewed: “I did not expect that PR

will take 70 percent of my time”. Therefore, it is advisable to appoint someone other

than the project manager with expertise in marketing and communications if possi-

ble, to work at least part time on this component of the project.

As for the financial resources needed, experience from other projects imple-

mented by the IFC shows that a lot of noise can be made with a small budget.

Although, awareness and communication campaigns can be extremely expensive,

if the strategy is good and there is support from the local media, the budget allo-

cation for this activity can be considerably reduced. Even though we have estimat-

ed that the average awareness campaign for an ADR project could be around

US$70,000 (see Table 4 related to the project budget), the reality is that within cer-

tain conditions and a budget of around US$20,000 a strong awareness can be con-

ducted (see Box 10 for example of IFC project in Bosnia).
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5. Selection of Mediators and Mediation Training 

Another important element that will influence the success of the project is the qual-

ity of the mediators and the effectiveness of mediation training. The project team

should think about establishing clear procedures for selecting mediators and estab-

lish local reliable trainers or institutions to train future mediators.

1. Selection of Mediators

Contrary to many people’s beliefs, most of the best mediators around the world

are not lawyers or judges. Some professions that proved to be very successful as

mediators include: managers, architects, engineers, union representatives, health

care workers, education professional or psychologists. We need to take into account

that mediation is not about following the laws and regulations but is about offering

solutions acceptable for both parties. Therefore, depending on the type of media-

tion case (commercial, labor, etc) the best mediator could be someone who under-

stands the specifics of the underlying substance of the dispute and not a legal

expert. One of the most important advantages of mediation is a choice of the medi-

ator that would be most appropriate for a particular case. Therefore representatives

from various professions should be encouraged to become mediators.  

The following criteria could help determine appropriate candidates for becom-

ing mediators64:

Box 10: Public Awareness Campaign in Mediation Project in 
Bosnia & Herzegovina

The mediation project in Bosnia had an important media coverage during its implementation. While the project
team used funds and part of the project budget (around US$20,000) for awareness and communications, most of
the references to the project in the public media were financed directly by the publisher. These are some of the
statistics of the project:

Until 2005, the media provided information about the project in different formats in 180 occasions. Out of these
180, 34 percent of them appeared in newspapers, 32 percent on TV & radio, 19 percent on news agencies and
15 percent in Web sites and newsletters. The total cost of all this coverage would have cost around ¤60,000, but
it was directly covered by the publishing agencies, TVs, newspapers, etc.

The triggers for this media coverage were conferences, presentations, press conferences, success stories and train-
ings. Therefore, it is essential to think about these types of trigger when designing the strategy for the awareness
and communications campaign.

Source: IFC–PEP SE

64 See Scott Brown, Christine Cervenak, and David Fairman “Alternative Dispute Resolution Practitioners Guide”,
March 1998.
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a) Extensive knowledge of the law and local legal system is not a requirement.

Familiarity with legal issues might be important depending on the type of case.

However, it is not essential that the mediator is a legal expert. Generally, the medi-

ator will be informed of the legal aspects of the case by the parties, but the solu-

tions that the mediator offers will not necessarily be based on the law. Besides,

most training programs include some kind of limited awareness and references to

law relating to mediation, so the candidate does not need to be an expert in legal

issues beforehand. On the other hand, the mediator’s knowledge of the law relat-

ing to the case in question is usually a big advantage.

b) Local credibility and respect are important.

Notables or well-respected citizens in the community might become excellent

mediators. Even if their legal knowledge or ADR is non-existent, with the appropri-

ate training, these people can become excellent mediators because they are seen as

the community as someone with credibility and authority to propose solutions.

Successful ADR projects in Sri Lanka, China, and Bangladesh have targeted local

notables and respected local citizens as mediators. The downside of having media-

tors who are such strong authority figures might be actual or perceived intimidation

on the part of mediator for the parties to settle. 

c) Cultural issues should be taken into account.

In countries that have gone through a recent conflict or in which there are acute

cultural or religious differences between population groups or ethnic groups, spe-

cial attention should be paid to the type of mediators selected.

d) Appropriate ethical background.

Ethics and an appropriate code of ethics are critical elements for the success of

mediation. This element of mediation cannot be stressed too much. For obvious

reasons, candidates that have been involved in scandals, corruption trials, or have

some type of criminal record should be excluded from the possibility of becoming

mediators.

The most successful mediators usually possess a combination of knowledge,

skills and personal qualities. Other qualities that make a person a good mediator are

included in Box 11. Mediators are a critical element for the success of the project.

Having good mediators will create confidence in the system. Mediators will have to

sign a Code of Ethics, which will serve them as: (i) a guide to perform mediation;

(ii) a tool to inform the mediating parties, and; (iii) a tool to promote public confi-

dence in mediation. For a sample of different Codes of Ethics, see Appendix H.
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It is recommended that once the country has a good number of certified medi-

ators, that they create an Association of Mediators with the objective of promoting

mediation in the country, creating awareness, as well as to serving their needs and

interests. 

2. Mediation Training and Quality Control

Usually when introducing ADR or mediation in a country, the project team will

find that there are no mediators or experts who could train future mediators. Most

ADR projects have used international experts and organizations at the initial stage

to train local mediators who in the future would become local trainers (train the

trainer approach)66. Such training should be conducted rather early in the project.

Mediation training should be a gradual process consisting of the following steps: 

1. A basic mediation training consisting of at least 40 hours (including comprehen-

sive mediation ethics67). 

2. After completion of the training, trainees should have the opportunity to

observe several mediation sessions. 

3. For gaining additional experience, a mediation trainee (apprentice) should then

co-mediate with senior mediator (“mentor mediator”) and later with another jun-

ior mediator. Only then mediator trainees may be ready to mediate on their own. 

Box 11: Qualities That Define a Good Mediator
65

• The patience of Job.
• The sincerity of a bulldog.
• Characteristics of the English.
• The wit of the Irish.
• The physical endurance of the marathon runner.
• The broken field dodging abilities of a halfback.
• The guile of Machiavelli.
• The personality-probing skills of a good psychiatrist.
• The confidence-retaining characteristic of a mute.
• The hide of a rhinoceros.
• The wisdom of Solomon.
• Demonstrated integrity and impartiality.
• Fundamental belief in human values and potential, tempered by the ability to assess personal weaknesses
as well as strengths.
• Hard-nosed ability to analyze what is available in contrast to what might be desirable.
• Sufficient personal drive and ego, qualified by willingness to be self-effacing.

65 Maggiolo,W.A. (1985).“Techniques of Mediation”.
66 The following are some of the most prestigious organizations with considerable experience in providing ADR training
in developing countries: the Center for Effective Dispute Resolution (CEDR) http://www.cedr.co.uk; the Canadian
Institute for Conflict Resolution (CICR) http://www.cicr-icrc.ca/; the Center for Dispute Settlement (CDS)
http://www.cdsusa.org/; School of International Arbitration, Queen Mary College, University of London
http://www.schoolofinternationalarbitration.org/; JAMS http://www.jamsadr.com/; or the International Institute for
Conflict Prevention & Resolution (CPR) http://www.cpradr.org/
67 The importance of training in ethics should be emphasized. There are many cases in which the importance of ethics
is not sufficiently emphasized.
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4. More senior mediators would then become “mentor mediators” and would help

other trainees become mediators (also trainees from other locations within the

same jurisdiction). 

Except for the training of mediation principles, practice and communication

skills the mediation training should include such elements as: ethics68, local media-

tion law, and other rules and regulations that are relevant to the mediation process.

Should mediations be performed in cooperation with courts, mediators need to

learn some of the internal court mechanisms and necessary paperwork. 

Most ADR systems have established some type of mechanism to allow for qual-

ity control and oversight of mediators/arbitrators, including observation by case

managers, investigation of complaints from parties, and monitoring of results69. To

keep the quality of the mediation and public enthusiasm for ADR high, ADR prac-

titioners must meet the strictest training and certification standards. Therefore an

accreditation commission should be formed to supervise the quality of mediators.

However, such a commission must not unduly limit access to the newly established

profession. One of its roles should be also the supervision of mediation ethical stan-

dards and enforcement of rules of ethics. 

It is advisable that mediators/arbitrators retake training after two or three years

to maintain their interest and commitment on the subject. A useful quality control

tool is mediating in pairs – co-mediation, which is recommended particularly for

less experienced mediators. Co-mediation is also useful for more experienced medi-

ators as a quality control, to perfect their skills and to give and receive reciprocal

feedback. 

3. Extending mediation training to other stakeholders

Not only should the future mediators be trained in mediation or other ADR tech-

niques. In fact, it is highly recommended that other stakeholders who would prob-

ably not end up mediating are trained. Among these people we should mention

project team members who are implementing the reform, lawyers and members of

the legal community, officials from the Ministry of Justice, judges, etc. 

As mentioned earlier, project teams would benefit tremendously from taking

mediation training. It should be noted that an overwhelming majority of judges,

project managers, lawyers and other individuals who go through mediation training

often find it an eye-opening experience.

68 Ethics is a particularly important part of the mediation training. For a comprehensive ethical rules with commentary
see e.g. CPR Georgetown Model Rules for Lawyer as Third Party Neutral http://www.cpradr.org/pdfs/CPRGeorge-
ModelRule.pdf . For other rules and ethical standards see Appendix H.
69 For more information on quality control see Scott Brown, Christine Cervenak, and David Fairman “Alternative Dispute
Resolution Practitioners Guide”, March 1998.
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6. The Role of Judges

Judges play a crucial role in the court-connected and court-annexed projects. Their

most important functions concerning mediation include:

n Selecting the appropriate cases for mediation.

n Explaining mediation to the parties and encouraging them to choose it70.

n Enforcing the settlement agreement. 

Judges will in most cases need to be trained in mediation. Irrespective of the gen-

eral mediation training that judges could get to better understand mediation and

acquire mediation skills, a special training needs to be designed for judges that would

focus on the elements of mediation that are most pertinent to their work, i.e.:

n Settling cases during the court session.

n Selecting appropriate cases for mediation.

n Informing parties about the benefits of mediation and encouraging them to

mediate (in selected cases).

The process of selecting cases for mediation is crucial for the efficiency of the

whole system. If cases are not skillfully selected, the court, parties, and mediators

lose a lot of time for administrative work on cases, in which the parties will surely

refuse to mediate or will not settle. Therefore, it is very important that judges know

how to select cases and want to use their time to do so. Many judges do not per-

ceive case selection as a process that can decrease the amount of work they do and

often have no incentives to spend time in learning case selection. In most cases,

they do not get any credit for selecting the right cases. To the contrary, time spent

on case selection was “wasted,” as the only result of referring cases to mediation

would be getting a new case instead of the one he referred to mediation. Interviews

with judges have shown that since sending cases for mediation actually gives them

more work (selecting cases and administrative duties plus a new case), and no prof-

its, therefore they were sending the required number of cases for mediation with-

out any selection, or with very little interest or effort. 

When mediating, judges are usually very directive and sometimes tend to coerce

parties to achieve a certain outcome. Therefore, during the training emphasis must be

put on unlearning certain directive judges’ behaviors. Another skill which judges

might need to strengthen is case management. Depending on how managerial the

judges are in their practice some basic case management training or discussion may

be needed during the training. In some Balkans ADR projects, some judges com-

70 This is the case with voluntary mediation.
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plained that the training, while interesting, was too long (two weeks). A shorter train-

ing more focused on judicial issues and judges’ role would be recommendable. For

example, in the United States, many mediation trainings for judges take four days. 

Many non-judge interviewees observed that after the training most of the judges

were very enthusiastic about mediation, and this would be a good time to encour-

age them to take further steps to implement it.

7. Selecting the Appropriate Cases for Mediation: 
What Are the Criteria71

Every legal system has a set of specific incentives for the parties to litigate or settle.

Judges are probably one of the most experienced experts on these issues in their

countries. Although any model needs to be fitted to the local reality and specifics

of the court system, there are, however, general rules that help decide what kinds

of cases would be best suited for mediation and other ADR processes. 

In a recent article72 Frank E.A. Sander and Lukasz Rozdeiczer propose a revised

comprehensive system, in which they distill the key factors affecting the choice of

the dispute resolution process down to three main categories – “goals,” “facilitating

features,” and “impediments” – in order to assess which dispute resolution proce-

dure is most useful for a case. The tables below summarize the research and pre-

scriptive advice on matching cases with appropriate dispute resolution processes

and can be used to establish a specific methodology for the selection of cases. 

a) Goals

The first question regarding the choice of the most appropriate process relates

to the kind of objectives the party would like to achieve during or at the end of this

process. In other words, this future-oriented approach asks what should happen as

a result of the choice of the particular dispute resolution process. Since a party will

usually have more than one objective, it should also prioritize its various goals. See

Table 7 for more details.

b) Facilitating features 

When the party determines the desired (future) outcome, it should reflect on its

present resources, i.e., the attributes of the case that make it particularly suitable or

unsuitable to solving the case. Therefore, the party should focus next on the attrib-

utes of the process, the case, and the parties that are likely to facilitate reaching

71 The table is taken, with some modifications from Frank E.A. Sander & Lukasz Rozdeiczer ““Matching Cases and
Dispute Resolution Procedures; Detailed Analysis and Mediation-Centered Approach”, 11 Harvard Negotiation Law
Review, Spring 2006. For more information and detailed explanations see the article.
72 See Frank E.A. Sander & Lukasz Rozdeiczer ““Matching Cases and Dispute Resolution Procedures; Detailed Analysis
and Mediation-Centered Approach”, 11 Harvard Negotiation Law Review, Spring 2006.
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73 Since there are so many forms of arbitration (e.g. single v. multiple arbitrators), speed and costs will vary depending
on length of proceedings, arbitration provider, number of arbitrators and their fees, etc.
74 According to the survey of American Arbitration Association (2003). Dispute-Wise Business Management. New York,
American Arbitration Association AAA survey (p. 7) one of the distinguishing features of companies that efficiently deal
with their disputes (“Dispute-Wise Companies”) is that they highly value maintaining relationships with their customers
and suppliers.
75 59% of attorneys surveyed by Cornell indicated that “preserving good relationship” was an important reason for
choosing mediation. (see Cornell survey at 17). Mediation is particularly important for parties who would benefit from
continuing business or professional relationships. See Lewicki Saunders Minton, 1999 and Rahim 2001 cited in  CPR
(2001).ADR Suitability Guide (Featuring Mediation Analysis Guide). New York, CPR Institute for Dispute Resolution.at 6.
76 Although generally mediation and related processes are not good for establishing precedent for the world at large,
they can serve to establish precedent for the parties involved.
77 Sometimes, a party may realize that the court or some other existing procedure may not offer any good solution for
the problem. In this circumstance, inventing a new solution itself becomes a goal for the parties. For example, in a dis-
pute over ownership of an indivisible object, the judge will usually be limited to awarding the object to one side. To
avoid the risk of losing and to increase the utility of the resolution, parties could agree to a creative time-sharing solu-
tion that would increase the value for both of them.

Table 7: Matching Criteria for Cases Based on the Goals of the Parties

Process Goal Mediation

Speed

Privacy

Public
Vindication

Neutral
Opinion

Minimize
Costs

Maintain/
Improve
Relationship74

Precedent

Max/Min
Recovery

Create New
Solutions77

3

3

0

1

3

375

0-176

0 (3)

3

2

1

1

2

2

2

0-1

1

1

3

2

1

2

3

1

0-1

1

2

0 – 273

1

2

3

0-2

1

2

2

1

0

0

3

3

0

0

3

3

0

Mini-trial

2

3

1

1

2

2

0-1

1

3

Summary
Jury Trial

Early Neutral
Arbitration

Arbitration/
Private 
Judging Adjudication
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effective resolution. For example, if the dispute involves lower-level representatives

of the parties, but requires a broader view of the problem from the perspective of

the whole company, this might suggest the use of a mini-trial, which involves high-

level officials. See Table 8 for more details.

Table 7: Matching Criteria for Cases Based on the Goals of the Parties
(continued)

Process Goal Mediation

Party Control 
of Process

Party Control 
of Outcome

Shift
Responsibility
for Decision to
a Third Party79

Court
Supervision or
Compulsion

Transformation
of the Parties82

3

3

0-180

0-281

3

1

1

2

1

0

1

2

2

1

0

1-278

1

3

2

0

0

0

3

3

0

Mini-trial

2

3

1

0

1

Summary
Jury Trial

Early Neutral
Arbitration

Arbitration/
Private 
Judging Adjudication

Source: Frank E.A. Sander & Lukasz Rozdeiczer
Legend: 0 = unlikely to satisfy goal, 1 = satisfies goal somewhat, 2 = satisfies goal substantially, 3 = satisfies goal very substantially

78 Ex ante, parties have considerable freedom to select the process they want, but once they have done so, they are
well locked in.
79 This may be particularly important in cases where the government is involved or where there are agency issues such
that lower-level agents do not feel empowered to make settlement decisions or substantial concessions.
80 This depends on the type of mediation being used. In evaluative mediation, parties are subject to some of the pres-
sure akin to a court decision and hence may be able to shift part of the responsibility to the mediator.
81 “0” is the value for a private, out-of-court mediation. Higher values may be appropriate when issues of settlement
approval and enforcement of the agreement are at stake. Moreover, in mandatory mediation there is arguably at least
court supervision over some aspects of the process though not the outcome.
82 The most important goal of a party may not be to achieve a certain outcome but to transform its own or the other
party’s behavior. As suggested by Bush and Folger the transformative approach to mediation does not seek resolution of
the immediate problem, but rather seeks the empowerment and mutual recognition of the parties involved. See The
Promise of Mediation (Bush and Folger 2d ed 2005).
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83 Similar effect can be achieved if a particular counsel (or party) has an excellent reputation for truth and reliability.
84 See Cohen, J. (1999).“Advising clients to apologize.” Southern California Law Review(72): 1009-1069., and literature
cited therein.
85 Lack of power to settle is a serious disadvantage in negotiation and dispute resolution when the agent or agents
involved do not have sufficient autonomy. On the other hand, involvement of an official of a higher rank than the one
who feels responsible for the dispute may provide a broader perspective (more issues) and more flexibility in settle-
ment negotiation. This advantage is particularly useful in a minitrial where high officials on each side assume an active
settlement role.
86 Cases with more than one issue provide more possibilities for beneficial tradeoffs and are more likely to settle. See
Mack, K. (2003). Court Referral to ADR Criteria and Research. Melbourne,Australian Institute of Judicial Administration
Incorporated and the National Dispute Resolution Advisory Council. at 26. See also Robert J. Niemic, Donna Stienstra,
Randall E. Ravitz (2001), Guide to Judicial Management of Cases in ADR, Federal Judicial Center at 27.

Table 8: Matching Criteria for Cases Based on the Attributes 
of the Process

Process
Feature Mediation

Good
Relationship
Between the
Attorneys83

Good
Relationship
Between the
Parties

Case/Parties
seem Apt for
Problem-
Solving

One or Both
Parties are
Willing to
Apologize84

Eager to
Settle (or
Engage in
ADR)

High-rank
Agents
Involved85

Many Issues in
Case86

3

3

3

3

3

2

3

1

1

1

1

2

2

1

1

1

1

1

2

2

1

0

0

0

0

0

1

1

0

0

0

0

0

1

0

Mini-trial

2

2

2

3

2

3

3

Summary
Jury Trial

Early Neutral
Evaluation

Arbitration/
Private 
Judging Adjudication

Problem-Solving Reality-Checking Adjudicating
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c) Impediments 

In the third step of the analysis, it is suggested that one should focus on the abil-

ity of various procedures to overcome impediments to effective resolution.

The lists of goals, facilitating features, and impediments are not exhaustive.

Judges should be encouraged to look for other elements in their legal system and

in a particular case that could be applied to the selection of cases. 

After deciding which goals, facilitating features and impediments are the most

important for the party (or parties), one might add together the values in tables in

order to determine which process best satisfies his/her interests. Such an approach,

however, assumes that all of these concerns are of equal value to the party, which

may not be true. A better approach would consist of both ranking and weighting

Table 8: Matching Criteria for Cases Based on the Attributes 
of the Process (continued)

Process
Feature Mediation

Party would
Benefit from
Procedural
Features of
Litigation87

Specific
Expertise of a
Neutral
Required

Other

0-288

3

2

1

1

3

2

3

3

1

Mini-trial

1

3

Summary
Jury Trial

Early Neutral
Evaluation

Arbitration/
Private 
Judging Adjudication

Source: Frank E.A. Sander & Lukasz Rozdeiczer
Legend: 0 = unlikely to satisfy goal, 1 = satisfies goal somewhat, 2 = satisfies goal substantially, 3 = satisfies goal very substantially

Problem-Solving Reality-Checking Adjudicating

87 This is a broad category encompassing such benefits as: injunction, discovery, third-party involvement, formal hearing,
court enforcement, etc. Each of these features and its benefits should be considered and valued separately. Benefits of
procedural features of litigation are described in more detail in Part II.C.1.
88 The result may depend on whether we are dealing with in-court or out-of-court mediation.
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Table 9: Matching Criteria for Cases Based on the Impediments of the
Process for Reaching an Effective Solution

Process
Impediments Mediation

Poor
Communication

Need to Express
Emotions

Different View
of Facts

Different View
of Law

Important
Principle

Constituent
Pressure

Linkage to
Other Disputes

Multiple Parties

Different
Lawyer-Client
Interests

Jackpot
Syndrome

Fear of
Disclosing True
Interests,
Negotiator’s
Dilemma90

Psychological
Barriers91

3

3

2

1

1

3

2

2

2

0

3

2

1

1

3

3

0

2

1

1

1

1

1

1

1

1

3

3

0

2

1

1

1

1

1

1

1

1

289

2 

1

0

1

1

1

3

0

0

0

0

2

2

3

0

0

1

1

3

0

0

Mini-trial

2

1

2

2

0

2

1

1

1

1

2

2

Summary
Jury Trial

Early Neutral
Evaluation

Arbitration/
Private 
Judging Adjudication

89 Although adjudicative processes are in fact the only way to resolve the disputed question of law, sometimes the
answer comes too late for the parties to use this knowledge, and they can come to a more efficient solution if they
receive an informed opinion earlier in the case. For that reason we assign value 2 (not 3) to the adjudicative processes.
90 One of the key tensions in negotiation is the dilemma of whether to disclose one’s own interests or preferences and
thus increase chances for value creation, or conceal them and claim value and protect oneself from being exploited by
the other party. See particularly Lax & Sebenius Manager as Negotiator p. 29-45, Korobkin, R. (2002). Negotiation Theory
and Strategy. New York,Aspen Publishers Inc. p. 223. Mnookin, R. H., Peppet, Scott R.,Tulumello,Andrew S. (2000).
Beyond Winning : Negotiating to Create Value in Deals and Disputes. Cambridge, Mass., Belknap Press of Harvard
University Press.. One of the solutions to this dilemma is partial reciprocal disclosures over time. Another solution
would be to involve a third party neutral in facilitating exchange of information.
91 Psychological barriers include for example: reactive devaluation, loss aversion, or optimistic overconfidence. For
detailed description see:Arrow J. Kenneth et al (ed.), (1999) Barriers to Conflict Resolution. PON Books; Mnookin, R. H.
(1993).“Why negotiation fail:An exploration of barriers to the resolution of conflict.” Ohio State Journal on Dispute
Resolution 88(2): 235-49.. Overcoming psychological barriers requires a third-party perspective. Therefore we think that
a neutral such as a mediator can most effectively deal with impediments of a psychological nature.



Implementation Phase  61

Table 9: Matching Criteria for Cases Based on the Impediments of the
Process for Reaching an Effective Solution (continued)

Process
Impediments Mediation

Inability to
Negotiate
Effectively92

Unrealistic
Expectations93

Power 
imbalance

Other95

2

2

1

1

3

3

1

3

3

2

094

2

2

0

2

Mini-trial

2

2

1

Summary
Jury Trial

Early Neutral
Evaluation

Arbitration/
Private 
Judging Adjudication

Source: Frank E.A. Sander & Lukasz Rozdeiczer
Legend: 0 = unlikely to satisfy goal, 1 = satisfies goal somewhat, 2 = satisfies goal substantially, 3 = satisfies goal very substantially

89 Although adjudicative processes are in fact the only way to resolve the disputed question of law, sometimes the answer
comes too late for the parties to use this knowledge, and they can come to a more efficient solution if they receive an
informed opinion earlier in the case. For that reason we assign value 2 (not 3) to the adjudicative processes.
90 One of the key tensions in negotiation is the dilemma of whether to disclose one’s own interests or preferences and thus
increase chances for value creation,or conceal them and claim value and protect oneself from being exploited by the other
party. See particularly Lax & Sebenius Manager as Negotiator p.29-45,Korobkin,R. (2002).Negotiation Theory and Strategy.
New York,Aspen Publishers Inc.p.223. Mnookin,R.H.,Peppet, Scott R.,Tulumello,Andrew S. (2000).Beyond Winning :
Negotiating to Create Value in Deals and Disputes.Cambridge,Mass.,Belknap Press of Harvard University Press.. One of the
solutions to this dilemma is partial reciprocal disclosures over time. Another solution would be to involve a third party neutral
in facilitating exchange of information.
91 Psychological barriers include for example: reactive devaluation, loss aversion,or optimistic overconfidence. For detailed
description see:Arrow J.Kenneth et al (ed.), (1999) Barriers to Conflict Resolution.PON Books;Mnookin,R.H. (1993).“Why
negotiation fail:An exploration of barriers to the resolution of conflict.”Ohio State Journal on Dispute Resolution 88(2):235-49..
Overcoming psychological barriers requires a third-party perspective. Therefore we think that a neutral such as a mediator
can most effectively deal with impediments of a psychological nature.
92 Inability to negotiate effectively may be caused either by a very hostile negotiation style or, at the other extreme,by being
extremely yielding. Sometimes,otherwise good negotiators may be very ineffective with certain other parties. For example,
in a family/divorce dispute each spouse should carefully consider the past patterns of decision-making of divorcing parties,
and make sure that he/she can face the other spouse and effectively advocate his/her own interest. Inability to do so may
suggest a procedure where a third party makes a binding decision, instead of a mediation that might be otherwise advisable.
Another approach here would be to use agents. Mnookin,R.H., L. Susskind,et al. (1999).Negotiating on Behalf of Others:
Advice to Lawyers,Business Executives, Sports Agents,Diplomats,Politicians, and Everybody Else.Thousand Oaks,Calif., Sage
Publications.; See also Goldberg, S.B., Frank E.A. Sander, et al. (2003   4th.ed).Dispute Resolution;Negotiation,Mediation, and
Other Processes. New York,NY,Aspen Law & Business.,p 66.
93 According to many economists trial is caused by excessive optimism on the part of one or both parties of the dispute. For
economic analysis of incentives to settle see John.P.Gould,The Economics of Legal Conflicts, 2 J. Legal Stud.279 (1973);
William M.Landes and Richard A.Posner Adjudication as a Private Good,8 J. Legal Stud.235 (1979). Cf.Cooter,Marks and
Mnookin (1982) “Bargaining in the shadow of the law:a testable model of strategic behavior”J.of Legal Studies vol.XI.
94 Although arbitration and litigation, in fact,most effectively can show parties whether their expectations were realistic, after
such binding resolution it is generally too late for the parties to use this knowledge to arrive at a better result. We think that
the benefit for the party of having a realistic expectation is to be able to settle rationally. An arbitration or a court award often
precludes the possibility of such later settlement.
95 For more examples of impediments and their descriptions see e.g.:Arrow J.Kenneth ,Robert H.Mnookin , et al., Eds.
(1999).Barriers to Conflict Resolution.Cambridge,MA,PON Books.,Watkins,M.a.P., S. (1996).“Analyzing Linked Systems of
Negotiations.”Negotiation Journal 1122.,Mnookin,R.H. and L.A.Kornhauser (1979).“Bargaining in the shadow of the law.The
case of divorce.”Yale Law Journal 9988(950).,Mnookin,R.H. (1995).Barriers to the negotiated resolution of conflict.New York,
W.W.Norton.ROBERT H.Mnookin,R.H. (1995).Barriers to the negotiated resolution of conflict.New York,W.W.Norton. (1995),
Mnookin,R.H.,Peppet, Scott R.,Tulumello,Andrew S. (2000).Beyond Winning:Negotiating to Create Value in Deals and
Disputes.Cambridge,Mass.,Belknap Press of Harvard University Press.,WATKINS,M.AND S.ROSEGRANT (2001).BREAKTHROUGH

INTERNATIONAL NEGOTIATION : HOW GREAT NEGOTIATORS TRANSFORMED THE WORLD’S TOUGHEST POST-COLD WAR CONFLICTS. SAN FRANCISCO,CA,
JOSSEY-BASS. (2001),GOLDBERG, S.B., FRANK E.A. SANDER, ET AL. (2003   4TH.ED).DISPUTE RESOLUTION;NEGOTIATION,MEDIATION,AND

OTHER PROCESSES. NEW YORK,NY,ASPEN LAW & BUSINESS., Lax,D.A., Sebenius, James K. (1986).The Manager as Negotiator;
Bargaining for Cooperation and Strategic Gain. New York,N.Y., Free Press.,Bazerman,M.H.and M.A.Neale (1992).Negotiating
Rationally.New York,N.Y., Free Press.; Susskind,L.,Geoffrey Cruikshank (1987).Breaking the Impasse:Consenusal Approaches
to Resolving Public Disputes,Basic Books.



the interests. Therefore, a party could assign a weight, in points, to each of her con-

cerns, and then multiply them by the measure by which such procedure satisfies

these goals, facilitating features or impediments96. 

In selecting appropriate cases, attention should also be given to the types of

cases that are going to be judged. For the purpose of this manual, judges should

focus on commercial cases. Creating a list with the types of cases that the court han-

dles could help determine more clearly which cases could be referred. For exam-

ple, in the Commercial Court of Ljubljana (Slovenia), the following types of cases

were distinguished: (i) disputes related to contractual relationships; (ii) cases relat-

ed to establishing the extent and the share in joint property; (iii) law of property

disputes; (iv) disputes with inheritance elements; (v) copyright disputes; (vi) hous-

ing cases; and (vii) family disputes97. Mediators and Judges should decide what cat-

egories of cases make the most sense for them. Another good example is the Multi-

Door Division of the Superior Court in Washington, D.C.98

8. How to Organize a Mediation Center99

Regardless of the type of Mediation Center the project manager decides on (free-

standing or court-referred), this section provides general guidance on how a medi-

ation center could be organized in a given country. Depending on the size of the

project, the elements can be adjusted, but in general these are the aspects that

should be considered.

1. Choosing the location and setting up the offices

The location of the mediation center depends on the type of system that will be

established. For free-standing mediation projects, the center could be located any-

where in a city or urban area with good communication access. For court-referred

systems, it is advisable to locate the mediation center near the court or tribunal that

is referring the cases. For court-annexed projects, the mediation room will obvious-

ly be located inside the court or near it and the costs/organization of would be nor-

mally driven by the court. 

As for the characteristics of the mediation center, the following should be suffi-

cient for a pilot project. Ideally, the mediation center should have two or three

mediation rooms100, a training/conference room and one or two offices/cubicles for
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96 For details of this procedure see Sander, F. E.A. and L. Rozdeiczer (2006).“Matching Cases and Dispute Resolution
Procedures: Detailed Analysis Leading to a Mediation-Centered Approach.” Harvard Negotiation Law Review 1111. p. 17.
97 See Sekirnik,T. and M. Kociper (2005). Report On Statistical Data of Alternative Dispute Resolution Program with
Mediation at the District Court in Ljubljana for 2004. Jjubljana, District Court in Ljubljana, Department for alternative dis-
pute resolution.
98 See. http://www.dccourts.gov/dccourts/superior/multi/index.jsp
99 This section includes extract from “ADR Platform; Pilot Project Management Manual for Court-Referred Mediation”
IFC/SEED, 2005. Please see document for more details.
100 The mediation rooms could be use for conducting the mediation but also for a mediator to use for reflection, for
sub-group meetings or for a third arty in multiparty cases.
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the staff of the mediation center. If possible, the training/conference room should

be large enough to accommodate at least 15-20 people, so it could be used for train-

ing mediators, judges, and other stakeholders, as well as for individual meetings

with the parties and their representatives. Although it may seem irrelevant to many,

the decoration, furniture and ambience of the mediation rooms should be careful-

ly analyzed. Parties have to feel comfortable and confident in the room. There

should be a quiet environment, with natural light if possible, and relatively new,

comfortable furniture.

The mediation center should be established as the center for operations for the

pilot project, and as a permanent institutional legal entity with the necessary orga-

nizational requirements of the specific country. All the expenses related to the

mediation center (except in court-annexed systems), such as the office rent, salaries

of the staff, training of mediators and sometimes the mediators’ fees could be

financed by the project budget (donor) at least for the first two to three years to

allow the center to become financially sustainable.

2. Staff of the mediation center

For a pilot project, the mediation center could be managed by two full-time per-

manent staff (a manager/coordinator and an administrator). Depending on the vol-

ume of cases that the center has to deal with and at a later stage of the project,

some mediation centers might need more resources. The mediators should not be

considered staff of the mediation center. The mediation center should have a pool

of mediators from which to choose for resolving cases. The mediators should

receive fees from the center for participating in the resolution of cases, but should

not be in the payroll of the center. The mediator’s fees should be paid by the cen-

ter (with the project budget at the beginning and with the center’s own resources

once the center is sustainable or with the fees paid by the parties).

The center should be run by a manager/coordinator, who would be in charge

of the daily operations of the center. Some of the responsibilities the manager/coor-

dinator should have include: (i) coordinating the establishment of the mediation

center with the donor project team and other stakeholders; (ii) representing the

mediation center; (iii) administering the budget; (iv) reporting periodically to the

donor project team; (v) running the day-to-day operations of the center.

The manager/coordinator should be assisted by an administrator of the media-

tion center, who would be responsible for all administrative work required for the

mediation sessions and recording of results. One of the main functions of the

administrator should be creating a database of all mediations and inputting other

data and indicators that will later be used to monitor results. The administrator

would also be in charge of sending all the necessary documentation to the media-
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tors and to the parties, organizing the schedules for the mediation sessions and

scheduling meetings. If the budget allows, it would be recommended to hire a data

analyst for the mediation center with expertise in monitoring, evaluating and col-

lecting data. If there is such a staff member, the administrator would delegate these

functions to the data analyst.

3. Mediation sessions

Mediation sessions usually start by the mediator asking the parties to sign a form

that establishes the agreement of the parties to mediate, describing their obligations

in a mediation process and stipulating that all aspects of the mediation will be con-

fidential. The mediator will moderate the whole session and the parties can attend

the session with or without their lawyers or legal representatives. 

Mediation sessions are usually scheduled to last up to three to four hours,

although they can last much longer. If an agreement is reached, the mediator would

write up the resolution and the parties would sign the agreement. This agreement

becomes a new contract. If one party violates that contract, the other party has the

ability to seek enforcement of it in court, or to try to resolve that dispute as well

through ADR. If an agreement has not been reach after the scheduled time, the par-

ties can agree with the mediator to continue the discussions in another session. If

the parties are not amenable to continuing the discussion, the mediation is deemed

to have concluded without a settlement, and the parties continue towards litigation

or arbitration. It is highly advisable to ask the parties to complete an evaluation

form after the mediation session. The chances of them to fill in the form are much

higher at this moment than if the evaluation is sent to them later by e-mail or mail.

4. Budgeting the costs for establishing a mediation center 

Chapter 3 of this manual provides a detailed budget (Table 4) of the different

costs that have to be considered when setting up a mediation center. Therefore,

please refer to Table 4  in Chapter 3 for information on this subject

9. Starting with a Pilot Project

One of the key strategic questions for a mediation project is whether to create one

pilot project first, and then roll it out to other places in the country, or to start the

project in several places at once. It seems that the gradual approach of starting with

the pilot project would be more preferable in many instances. Establishing one

mediation center, performing and coordinating all other tasks described above,

together with some additional activities at the national level (gathering national

champions and support, passing the law, etc.) seem to be very challenging tasks
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even with one pilot project. Such an approach should also limit the risks and costs

of some unavoidable mistakes and allow appropriate focus on both the local and

the national levels.  Moreover, a pilot project allows those involved to:

n select a court that is most likely to succeed and produce a “successful story;”

n establish high standards in one place and spread them out;

n train mediators and trainers gradually so that experienced mediators’ from the

pilot project may become mentors and trainers for other projects;

n learn from past mistakes and constantly improve design and execution; and

n roll out the project slowly, depending on developments, and using resources

and experiences of the pilot project.

Box 12: Selecting the Right Pilot for ADR in Pakistan
101

A pilot mediation centre promotes a “demonstration” effect because of the following factors:
• It is an independent (private company) with close proximity to the courts;
• The court-referred mediation supports judicial system (reforms) by alleviating case backlog at courts where
commercial cases originate.
• It promotes mediation of disputes between private parties (specially SMEs).
• It institutionalizes binding and enforceable (court-referred) mediation.

Reasons for selecting Karachi, Province of Sindh for the pilot:
• It is a hub for SMEs in Pakistan.
• Chief Justice, High Court of Sindh is an advocate for mediation.
• Sindh province jurisdiction permits commercial disputes above US$50k to originate at the High Court 
commercial bench.
• Lawyers are relative willing to engage in ADR.

101 IFC – PEP MENA ADR project in Pakistan



Chapter 5: Monitoring and Evalua-
tion 
1. What to Measure?

It is essential for the success of any ADR program to set performance targets and to

measure them. The project manager will need to make sure that performance is

measured from the very inception of the project to make sure that performance tar-

gets are met after the implementation. The monitoring of the project and the per-

formance will serve as a reporting tool to the implementing institution, donors, the

government, and main stakeholders that will give recognition to the work and to

the reform. Unless there are tangible results to show, there will be no recognition

to the project, no matter how much work the project manager and his/her team

have done. This is why monitoring the impact is certainly the most important part

of the project.

The IFC has developed a monitoring and evaluation methodology that is some-

what standard for all technical assistance projects.102 There are obviously differ-

ences in the indicators that are used for each type of project, but the methodology

to collect results is standard. Indicators are derived from program logic models.

These models describe the sequences of cause and effect relationships that link IFC

program activities to intended impacts. Each model has five basic components as

illustrated in Figure 2. 

Inputs refer to the resources used in program activities. Activities are the actions

taken or work performed in particular projects using specified inputs. IFC technical

assistance projects include activities such as assessments, advisory services, training,

and public awareness campaigns. These activities are intended to result in outputs

such as reports, advice, training events, and media coverage. In turn, these outputs

are expected to yield certain outcomes in terms of changes in knowledge, behav-

ior, and performance among beneficiaries in the target population. Finally, it is

anticipated that programs will generate development impacts including higher pro-

ductivity, greater income, and economic growth.

102 See “Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs”, January 2006.
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2. Tracking Impact through Indicators103

The project manager and the team need to determine during the design phase of

the project which indicators they want to measure to achieve the intended results.

There are many outcomes and impacts that can be measured in a project like this.

Therefore, the project manager will have to choose those indicators that are most

appropriate for the project, depending on the objectives and expectations of donors

and stakeholders.

The project team will need to track indicators for the different elements of the

log frame illustrated in the last section. This section provides some guidance on

what type of indicators could be used for each of the elements of the log frame:

outputs, outcomes, and impact. However, this list is not comprehensive of all the

indicators that exist for measuring the impact of an ADR project. The project team

might consider that some of these indicators are not appropriate and could instead

replace them with others. 

Output indicators for ADR projects

Output indicators aim to measure the magnitude of the activities produced directly

by IFC and/or third parties under contract to IFC in technical assistance projects.

The following table provides indicators that can be used for activities that are con-

sidered as outputs.

103 Taken from the “Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs”, January 2006
with slight adaptations for ADR programs.

Source : IFC - SME Department

Figure 2: Basic Program Logic Model
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Outcome Indicators for ADR Projects

Outcome indicators for an ADR project aim to measure the changes that occurred

in the processes, and changes in knowledge and behavior due to the outputs. The

table below provides guidance on the type of indicators that can be used to track

the outcomes of ADR projects.

Table 10: Output Indicators for ADR projects

Activity Indicator

Assessment/Feasibility
for introducing ADR

Advisory Services on
ADR Issues

ADR Training

Public Awareness
Campaign for New
ADR Mechanism

Satisfaction with
Services Provided by
IFC and/or third 
parties under 
contract to IFC

Number of reports produced by IFC/the team and third-parties under contract
to IFC/the team in the quarter

Number of unique organizations to which advisory services were provided
by IFC and third-parties under contract to IFC in the quarter (by type of 
beneficiary)

Number of advisory service hours provided by IFC and third-parties under con-
tract to IFC in the quarter (by type of beneficiary)

Number of new laws/regulations drafted or contributed to the drafting.

Number of laws/regulations to which improvements have been recommended

Number of training events (courses, seminars, workshops, etc) conducted by IFC
and third-parties under contract to IFC in the quarter

Number of participants (mediators/arbitrators, judges, legal community, etc) in
training events conducted by IFC and third-parties under contract to IFC in the
quarter (by type of beneficiary)

Number of participant-training hours provided by IFC and third-parties under
contract to IFC in the quarter (by type of beneficiary)

Number of unique organizations that sent individuals for training conducted by
IFC and third-parties under contract to IFC in the quarter (by type of beneficiary)

Number of substantive media reports produced in association with IFC and
third-parties under contract to IFC in the quarter

Number of press releases distributed

Number of TV/radio spots aired

Number of unique visitors to Web site developed by IFC and third-parties under
contract to IFC in the quarter (if website is a result of the project being monitored)

Number of public information events held or sponsored by IFC and third parties
under contract to IFC in the quarter

Number of participants at public information events held or sponsored by IFC
and third-parties under contract to IFC in the quarter

Percentage of clients indicating being very satisfied or satisfied with the service
(Five-point scale where 5=very satisfied, 4=satisfied, 3=neutral, 2=dissatisfied,
and 1=very dissatisfied)

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Program records

Client Satisfaction
Survey

Meauring Tool
(Data Surce)

Source: Adaptation from Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs
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Impact indicators for ADR projects

Finally, the project team will have to measure the impact, which is the desired final

change and is normally associated with the development impact, which includes

higher productivity, greater income and economic growth. For any business-

enabling environment projects, including ADR projects, the correlation between the

project outputs and outcomes and the project impact (economic growth, higher

productivity, increased employment, etc) is not easy to demonstrate. Therefore,

while the project should aim at achieving development impact, the main objective

should be to improve the business climate. There are certain indicators that can

help measure this correlation better. The table below provides some examples of

what the main indicators should be when measuring the impact of a project.

Table 11: Outcome Indicators for ADR projects

Activity Indicator

Change in Laws
and/or Regulations
related to ADR

Learning in Terms of
Knowledge Skills

Changes in the Way of
Resolving Disputes 

Institutional Changes

Number of laws promulgated (new or amended) during the year where IFC or
third-parties under contract to IFC played a role in the process 

Number of by-laws and regulations promulgated (new or amended) during the
year where IFC or third-parties under contract to IFC played a role in the
process

Number of participants reporting having obtained new knowledge and skills as
a result of training

Percentage of participants strongly agreeing or agreeing with the statement
that they have obtained new knowledge and skills as a result of training 
(Five-point scale where 5=strongly agree, 4=agree, 3=neutral, 2=disagree, and
1=strongly disagree)

Number of cases referred to ADR by judges

Number of disputes resolved through ADR/Mediation

Number of Courts referring cases to ADR/Mediation

Number of new institutions created (ADR/Mediation Centers) where IFC or
third-parties under contract to IFC played a role in the process

Number of Business Associations promoting ADR mechanisms among its 
members where IFC or third-parties under contract to IFC played a role in the
process

Number of Associations of Mediators created where IFC or third-parties under
contract to IFC played a role in the process

Number of mediators/arbitrators practicing ADR

Program records

Program records

Training Participant
Survey

Training Participant
Survey

Court Survey or 
Court Data

Program records

Court Survey

Program records

Business Association
Survey

Program records

Program records

Meauring Tool
(Data Surce)

Source: Adaptation from Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs
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The table below provides information about some of the results measured by

IFC – PEP SE in its mediation projects in the Balkans. The results were measured

using the above methodology with some specific adjustments.

Table 12: Impact Indicators for ADR projects

Goal Indicator

Business Environment
Has Improved.
Increased Economic
Growth and Higher
Productivity.
More Confidence in
the Judicial System

Percentage of enterprises reporting that the business enabling environment is
conducive to their productivity and growth

Reduction of backlog in the courts (in number of cases) due to the introduction
of ADR mechanisms

Average cost born by companies to resolve disputes, including
government/court fees, payment to attorneys or other third parties and 
unofficial payments 

Average time in calendar days/hours spent to resolve commercial disputes

Amount of funds released from resolving economic disputes between compa-
nies through ADR/Mediation

Average time to enforce contracts

Percentage of trust in the judicial system by companies

Financial Sustainability of Mediation Center

Enterprise Survey

Data from the Court

Court Survey

Enterprise (parties in
conflict) Survey

Enterprise Survey

Court data

Program records

Enterprise Survey

Doing Business

Enterprise Survey

Enterprise Survey

Program records

Meauring Tool
(Data Surce)

Source: Adaptation from Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs

Table 13:  Impact of Commercial Mediation in the Balkans

Indicator Bosnia

Number of Cases Mediated

Disputes Successfully Resolved through Mediation

Backlog Reduction

Assets Released

Contract Enforcement (in days) between 2004-2006

487

278

10-15%*

$10 million

2004 2006

630 330

1,573

1,400

10-15%*

$5,6 million

2004 2004

1,028 635

Serbia and
Montenegro

Source: IFC – PEP SE
* Results are limited to the pilot courts participating in the ADR project



Monitoring and Evaluation  71

3. When to Measure?

There are three specific points in time where a measurement of performance indi-

cators should be made throughout the ADR/mediation reform project. The first

stage is at the diagnosis phase when the assessment of ADR systems is being made.

The second measurement exercise should occur when results can or should be

expected (e.g. 6 months) following the implementation of project. This measure-

ment is intended to determine whether the reform introduced has actually resulted

in improvements. The third measurement serves an audit function and may occur

12 to 18 months following implementation of the project. This audit is intended to

ascertain whether there has been any deterioration in performance since the com-

pletion of the reform initiative. 

During the Diagnosis or Design Phase, the project team will need to ensure that

performance is measured from the very inception of the initiative to guarantee that

performance targets are met. Without accurately recording data, the project team

will not be able to determine whether the introduction of ADR/mediation has met

its goals. To determine whether a reform process has been successful, it is neces-

sary to conduct an evaluation, essentially taking “before” and “after” snapshots of

performance. To do this, the diagnostic phase should include a benchmarking exer-

cise to capture performance indicators prior to the process design. 

As mentioned previously, “faster and cheaper resolution of disputes,” “amount

of funds released,” “reduction of backlog,” and a “better business environment” are

obvious candidates for being the main indicators to measure, but there are no uni-

formly defined performance indicators for ADR. The previous table with the indi-

cators will help the project team in determining which indicators are more impor-

tant for the team to measure, depending on the objectives of the project.

Normally, the reform team should undertake baseline surveys in the design

phase to obtain statistics regarding these indicators. These baseline indicators will

be used then to compare results after the reform process. 

Measurement of performance indicators is also important when the evaluation

process takes shape shortly after the reform process is completed. This evaluation

phase begins with a Post-Initiative Assessment Report, which examines and docu-

ments the initiative’s outcomes, whether the original objectives were met, and

how effective the management practices were in keeping the project on track. A

timely and comprehensive Post-Initiative Assessment Report will identify ongoing

issues to monitor, as well as provide some “lessons learned” to assist judges and

mediators in planning and managing future reform process or making simple

adjustments. Consideration should be given to using an objective third party to

prepare the report. 
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The preparation of this report should occur within an appropriate period of time

following the implementation of the reforms (e.g. six months). Again, in keeping

with extending acceptance of the initiative as broadly as possible, stakeholders

should be consulted as to their experience with the newly established dispute res-

olution system. Interviews and client surveys are two tools to consider when gaug-

ing views on the revised process.

In addition to formal reviews, the project team should observe the implementa-

tion of the initiative on a day-to-day basis to determine whether any fine-tuning of

the process may be required. Judges and mediators may notice that minor adjust-

ments are required in the performance of day-to-day operations. If, however, struc-

tural issues arise that were not anticipated in the planning stage, then a formal

review of the initiative should be conducted at the earliest possible time to address

and resolve the issues.

The Post-Initiative Assessment Report should focus on two key aspects:

n A “gap analysis” examining the differences between the planned requirements,

schedule, and budget and what actually resulted, when it occurred, and the

degree of deviation from the plan. 

n A “lessons learned” exercise. 

A “lessons learned” exercise is the collection and analysis of feedback on events

that happened during the initiative. It provides an opportunity for the reform team

and stakeholders to discuss things that happened during or because of the initia-

tive: successes, unanticipated or unintended outcomes and possible alternatives (i.e.

how things might have been done differently). A major source of such information

should be the ultimate beneficiaries of these reforms, the entrepreneurs. 

The third measurement phase serves an audit function and may occur 12 to 24

months following implementation of the new ADR mechanism. This audit is intend-

Box 13: Preparing a Post-Initiative Assessment Report – A Checklist

• Allow sufficient time to pass for an effective Post-Initiative Assessment Report to be prepared 
(e.g. 6 months after the launching of the simplified procedures).
• Consider retention of independent evaluator.
• Conduct gap analysis: (i) reviewing original objectives; (ii) documenting current performance indicators;
(iii) comparing original objectives to results; and (iv) comparing original performance (backlog of cases, time
and cost of resolving disputes) to current performance.
• Solicit feedback from internal and external stakeholders.
• Schedule and conduct a “lessons learned” exercise.
• Document positive and negative results from stakeholder feedback and lessons learned in Post-Initiative
Assessment Report.
• Draft recommendations for possible changes/improvements.
• Disseminate evaluation results to key stakeholders.
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ed to ascertain whether there has been any deterioration in performance since the

completion of the reform initiative. Obviously the indicators used in the design

phase will be compared with what the indicators show 1 or 2 years after the reform

was completed. This evaluation should be undertaken every year as a form of keep-

ing track of the impact of reform over time.

4. How to Measure? Monitoring Tools and Data Collection104

Successful measurement depends on the quality of data collected through program

records, surveys, and secondary sources. Data should be collected in a consistent

manner using agreed definitions and procedures, and stored in appropriate com-

puter databases to facilitate data access, analysis and reporting.

The following table lists the sources of data needed to calculate core indicators

and the recommended frequency of data collection efforts. Program records detail-

ing the nature and magnitude of activities undertaken by IFC and associated out-

puts should be continuously updated. Surveys used to assess client satisfaction and

learning outcomes should be conducted upon project completion as needed. Other

surveys should be undertaken before programs are initiated to establish needed

baselines and repeated annually (as budget allows) in order to monitor changes.

Data should also be collected from secondary sources on an annual basis.

104 See “Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs”, January 2006.

Table 14: Monitoring Tools and Frequency of Data Collection

Data Sources Frequency of Data Collection

Program records

Surveys

Client satisfaction

Training participants

BDS providers (i.e., ADR trainers)

Business Organizations

Enterprises

Secondary Sources

Mediation center

Government institutions/Courts

World Bank – Doing Business, Investment 
Climate Data

Other Reports

Ongoing

Upon project completion

Upon completion of training

Baseline and annually thereafter

Baseline and annually thereafter

Baseline and annually thereafter

Baseline and annually thereafter

Baseline and annually thereafter

Baseline and annually thereafter

Baseline and annually thereafter

Source: Guide to Core Output and Outcome Indicators for IFC Technical Assistance Programs, 2006
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Program records. The project teams should maintain complete and accurate

records. This should include data on the characteristics of organizations receiving

technical assistance from IFC or third parties under contract to the IFC, including

intermediaries and private enterprises. It should also include data on particular proj-

ects, including the type of activity (assessment, advisory services, training and infor-

mation dissemination), participants, service providers, date of initiation and comple-

tion, and budget expenditures.

Surveys. As noted above, the project teams will need to conduct a variety of sur-

veys to collect requisite data. To ensure the quality of data, the following proce-

dures are recommended:

n Questionnaires. Project managers should use instruments that contain questions

needed to obtain data required for relevant indicators. Questions should be

worded in the same manner with any translations checked to ensure that mean-

ings have not been altered inadvertently. (This will require the development of

standard survey instruments.)

n Sampling. The goal is to have a sample that is representative of the population

and therefore can be used to make valid generalizations. Unless a census is

appropriate, project managers should survey a random sample of organizations

drawn from the appropriate set of program participants or the target population

as a whole. A random sample is where each entity in the sample frame has a

known and independent probability of being selected for the sample. The size

of the sample should be large enough to provide sufficient statistical power.

Although there are no formal standards for statistical power, project teams

should aim to draw a sample that would provide a power of 0.8 or greater.

n Administration. Given the nature of the information sought, most surveys

should be administered in person (as opposed to mail or telephone) with a

strict promise to protect the confidentiality of the respondents and their

responses. Field personnel should be trained to conduct the surveys. All survey

should seek to achieve a high response rate (at least 60 percent) to reduce

potential response bias. To help ensure a high response rate, the project team

should obtain the commitment of participants to respond to surveys as a con-

dition of program participation.

n Data entry. The team should establish specific procedures for dealing with com-

pleted surveys. This includes tracking responses so that individuals failing to

respond initially can be contacted and encouraged to complete the question-

naire. The quality of data entry should be verified by checking all or a sample

of questionnaires for accuracy and by carefully examining data for responses

that are not consistent. All questionable entries should be checked for problems

and verified. Original copies of written questionnaires should be kept on file.
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n Survey schedule. March is generally a good time to administer surveys to busi-

nesses because it allows sufficient time for companies to close their books after

the end of the fiscal year. (Most fiscal years end December 31st.)

Secondary sources. Data required to calculate certain indicators will need to be

obtained from secondary sources such as government institutions, courts, and sur-

veys conducted by multilateral organizations (WB, International Monetary Fund)

and other donor organizations. The project team will need to work with these

organizations to ensure that data are accurate and provided in a consistent manner.



Chapter 6: Key Challenges and
Lessons Learned
1. Critical Challenges in the Implementation of a 
Mediation Project

1. Creating demand (awareness of demand) and attracting quality cases

A key challenge – creating demand and attracting quality cases. The table below

compares three projects from the same region and legal culture, each established

roughly at the same time, but each having a unique design. Albania hosted a pri-

vate mediation (and arbitration) center that had no links to the courts. Bosnia and

Herzegovina created a court-connected mediation center that had a cooperative

agreement with a local court. In Serbia and Montenegro, a court-annexed media-

tion program was run primarily by judges who also served as mediators. Although

mediators in Bosnia and Serbia went through the same mediation training, Bosnian

mediators developed a more facilitative style than judges in Serbia (who settled 89

percent of the cases referred). The projects in Bosnia and Serbia were led by the

IFC (PEP SE) and were both successful and well documented (evaluated). 

Table 15:  Comparison of Cases Handled in 3 Countries in 
South-Eastern Europe

Country
Albania
(Private)

Cases Referred

Mediations Held

Cases Settled

Satisfaction

0

3

2 (66%)

n/a

2,632

345 (13%)

213 (62%105)

98%

n/a

1,289

1,154 (89%)

n/a

Bosnia Herzegovina
(Court-connected)

Serbia and Montenegro
(Court-annexed)

Source: IFC - PEP SE

105 Only 8% of the cases referred to mediation by judges ware settled.
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The satisfaction of the parties was measured by a post-mediation survey only in

Bosnia, and it revealed a very high level of satisfaction with the mediation process.

Ninety-eight percent of the parties who went through mediation were satisfied or

highly satisfied, and said they would recommend the process to others. In Serbia,

Albania, and many other countries there is also strong anecdotal evidence of high

levels of satisfaction among parties as well as high marks given to mediators by

mediation trainers and supervisors, which together suggest the existence of an

effective cadre of mediators. 

Users love it, but potential customers don’t buy it. Surprisingly, even though those

who experience mediation (“users”) overwhelmingly appreciate it, and would rec-

ommend it to others (98 percent in Bosnia and anecdotal evidence of very high sat-

isfaction in Serbia), still the vast majority of potential users do not see the need, or

are not aware of the need to use it. In Bosnia, for example, the parties agreed to

participate in mediation in only 13 percent of cases already pre-selected by judges.

Similarly, in many counties where private mediation services were established, there

was very little interest in mediation and very few cases were mediated (e.g. Albania,

Poland, West Bank/Gaza etc.). Mediation centers that were able to attract cases

were either connected to the court system or had cases referred from chambers of

commerce. The latter situation is particularly evident in many Latin American coun-

tries, where chambers of commerce tend to be very strong and have almost monop-

olistic status (e.g. Projects in Argentina, Ecuador, and Chile etc.). 

As mentioned in a previous chapter, not every case is suitable for mediation. It

is important to measure not only what percentage of mediated cases settles, but also

what percentage of cases referred by judges to mediation are actually held –

attempts to mediate. This data allows to better control the quality of case referrals

(by the court and by a particular judge) and shows the flow of cases. If cases

referred to mediation have a poor settlement rate, or parties do not agree to medi-

ate appropriate measures may be taken to remedy the situation. Cases that are

referred to mediation, where the parties decide not to mediate are a huge burden

on a mediation center that needs to take many preparatory steps for each sched-

uled mediation. Such steps include: correspondence with the parties, mediator’s

preparation for the mediation, booking mediation facilities, taking mediator’s time,

and include loss of opportunity of dealing with cases that have higher probability

of success. Therefore not selecting appropriate cases or not explaining properly to

the parties what the benefits of mediation is a large economic and organizational

burden to the mediation center. 

In countries where a particularly low percentage of cases referred to mediation is

actually held, project managers should look carefully at the quality of the cases select-

ed and also consider introducing mandatory mediation for some or all types of cases. 
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Generally, mediation projects achieve a high quality of (mediation) services sup-

plied. Mediators are well trained, centers work well, and the parties are generally

satisfied with the services provided. The biggest problem in most countries is the

demand, or rather low perceived demand for mediation services and low number

of quality cases to mediate. Thus, in designing and executing the project, more

attention and resources should be directed at creating greater incentives to partici-

pate in mediation, selecting appropriate cases, informing parties of potential bene-

fits and limited risks of mediation, and other approaches that might increase

demand for mediation. 

2. Exit strategy and sustainability of the project

When designing the implementation of an ADR/mediation project, donors

should also consider what is going to be their exit strategy and the long-term sus-

tainability of the project. Improving the business-enabling environment in emerging

markets usually requires that the donor finances the first two or three years of the

reform project. Cost recovery in these types of project is usually a challenge, since

most governments are not able to co-finance the reform process. Therefore, it is

appropriate for the donor to finance the costs associated with the project at least

for the first two or three years.

However, the project should be designed bearing in mind that after a specific

period, the donor resources will decrease up to a point when there won’t be any

financial support for the project. Therefore, it is critical to design an exit strategy

and a plan for the financial sustainability of the project once the donor has exited

the project. Table 16 provides some guidance on how the donor could approach

the issue of sustainability. By progressively asking the parties to bear the costs of

mediation as well as increasing the revenues from trainings and other services

offered by the mediation center, the center could become self sustainable in a peri-

od of approximately two years (see also Figure 3). 

Table 16: Subsidizing ADR but Reaching Sustainability

Expenses of pilot &
Mediation Center

Project timeframe

Overhead

Staff salaries

Mediators’ fees

Phase 1 
(0-18 months)

Financed by donor

Financed by donor

Financed by donor

Phase 2 
(18-24 months)

Financed by Mediation
Center

Financed by donor

Financed by donor

Phase 3 
(22 > months)

Financed by Mediation
Center

Financed by Mediation
Center

Financed by the 
Mediating Parties

Source: Lada Busevac, IFC – PEP SE ADR Project in the Balkans
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As for the exit strategy that would build in the future sustainability of the proj-

ect, donors could establish certain parameters at the beginning of the project by: 

n building awareness and creating demand through pilot initiatives,

n collecting subsidized fees throughout the entire pilot project life (the amount of

the fees will depend on the specific country), and

n gradually reducing financing and transferring financial responsibility to a com-

mitted local partner.

2. Key Lessons for Developing a Sustainable Mediation Program

The following table provides a number of lessons drawn by ADR practitioners and

project managers, and could serve as a checklist of things that should be carefully

considered when introducing ADR systems in a given country.

Source: Lada Busevac, IFC PEP SE ADR Project in the Balkans

Figure 3: IFC's Sustainable ADR Model in the Balkans
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Box 14: Key Lessons Learned for Developing ADR projects

1. Detailed assessment of the project country and planning are crucial.
2. The project should aim at building the mediation capacity of local stakeholders.
3. Prerequisites for the project are: high transactional cost of litigation, key stakeholders (usually including

judges), demand for ADR systems and financing.
4. Early on, organize, involve, and establish support of all key stakeholders – champions.
5. Identify and neutralize or involve veto-holders.
6. Coordination is challenging and very time-consuming.
7. Presume court-connected mediation.
8. Sustainability is about synchronizing incentives of the stakeholders and helping them succeed.
9. Creating demand is more difficult than creating supply. Incentives have to be there. To mitigate the

lack of demand, attract quality cases by establishing a good mechanism for case selection and create
awareness about the benefits of mediation.

10. Monitor the project from the beginning, establish indicators, and gathering data tools.
11. Mediation is a battle of cultures (mindsets) – public awareness is crucial for all the stakeholders.
12. Law on mediation is necessary when judges think that they need it.
13. Create rules and regulations that provide stakeholders (parties, judges, and the bar) with incentives to

promote mediation.
14. Mediation training is essential for mediators, and highly recommendable for other parties, including

project team members, judges, lawyers and government officials.
15. Recognize, and if necessary, modify judges’ incentives.
16. Train judges in selecting cases and in advising parties on mediation.
17. Monitor and measure results, monitor and measure results, monitor and measure results, monitor and

measure results… 
18. Evaluation of results is crucial for many stakeholders as well as donors. Watch the case flow and react.
19. A pilot project will lead you. Don’t be afraid to go small – it is a “retail business.”
20. Recognize that mediation is very different from arbitration, but can work together in a private center.
21. Watch the standards and ethics.
22. Think ahead and prepare for the future. After the implementation of the project, new challenges will

arise. Try to minimize the challenges and sustainability for the future during the implementation of the
project.

23. Gather more data, and ….keep on learning.



Appendix A: Compendium of
Case Studies
Case 1: ADR in Bangladesh: Court-Annexed Judicial Settlement

By retired Chief Justice Mustafa Kamal106

1. History & Development

In June 2000, formalized ADR was introduced in Bangladesh by means of court-

annexed judicial settlement pilot projects, in an effort to decrease delays, expens-

es, and the frustrations of litigants labouring through the traditional trial process.

The pilot program began in a collaborative effort with ISDLS in a series of

Bangladeshi legal studies of Californian ADR systems. Three Pilot Family Courts

were established in the Dhaka Judgeship, which exclusively used judicial settlement

to resolve family cases including: divorce, restitution of conjugal rights, dower,

maintenance and custody of children. An amendment to the Code of Civil

Procedure was not necessary due to an existing 1985 Family Courts Ordinance,

which authorized the trial judge to attempt reconciliation between parties prior to

and during trial. The pilot courts were staffed by 30 Assistant Judges selected from

all over Bangladesh, lawyers and non-lawyers, who were given training by a United

States mediation expert (organized by ISDLS). During this assignment, the Assistant

Judges were relieved of all other formal trial duties107. 

All three pilot programs were fully functioning by January 2001. Once judges

had begun successfully settling cases, the program was expanded slowly to addi-

tional courts throughout the country. By the end of the first year of the program,

the judicial settlement procedure in family disputes had effectively been introduced

in 16 pilot family courts in 14 districts of Bangladesh. 

Due to the high settlement rates these courts were achieving, the Law Minister

convened a conference in 2002 in order to spread awareness of the achievements

106 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
107 As Bangladesh uses a system of judicial credits for the career advancement of judges (based on number of cases set-
tled by trial), a similar credit system was enacted for cases settled through mediation.
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of these programs. The conference brought together all District Judges, Presidents

and Secretaries of all District Bar Associations, previous Chief Justices, the current

Chief Justice, Judges of both divisions of the Supreme Court, and prominent lawyers

from throughout the country. 

In 2003, the Civil Code of Procedure was amended to introduce mediation and

arbitration as a viable means of dispute resolution in non-family disputes. In addition

to this amendment, the Money Loan Recovery Act stipulated the use of Judicial

Settlement Conferences for money loan recovery cases. A training program led by for-

mer Chief Justice Mustafa Kamal took place at the Judicial Administration Training

Institute (JATI) in Dhaka for the forty judges that have exclusive jurisdiction over

money loan recovery cases. Mediations began in non-family disputes in July 2003.

2. Mechanisms

Bangladeshi mediation is a facilitative, informal, non-binding, confidential

process directed by judicial officers. The case, once filed, is immediately assigned

to either an ADR track or a trial track. For cases assigned to ADR, mediation pro-

ceedings take place within two months of filing. If a settlement is not reached with-

in this period, the case begins a continuous trial over the course of six months. If

a resolution is reached through mediation, parties can request a refund of the fees

paid to the court. Under this system, each case assigned to the ADR track is resolved

by adjudication or by mediation within six months of filing.

3. Institutional Framework

The majority of ADR in Bangladesh is court-annexed; a private mediation facil-

ity has not yet developed. Judicial mediators are compensated in the same amount

as the traditional trial judges. 

4. Coordination & Oversight

The mediation program is coordinated through the court registration process,

which assigns cases to either the mediation or the regular trial track. Throughout

the pilot, a legal study group appointed by the Chief Justice of Bangladesh and

headed by Justice Kamal, carefully monitored the performance of settlement offi-

cers and the program. The legal study group regularly reported high rates of settle-

ment and client satisfaction.

5. Implementation Strategies

Within two years, the Judiciary (or the ADR process) had successfully eliminat-

ed all opposition from the Bar Association by demonstrating that ADR did not
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decrease lawyers’ income; within this short span of time, ADR gained great accept-

ability within Bangladeshi society.

At the conclusion of the Bangladeshi ADR pilot project Justice Kamal noted the

importance of a adhering to a thorough plan of action when implementing an ADR

program. Without a decisive plan, ADR resources can be overwhelmed by undisci-

plined case referral or misused by the referral of cases inappropriate to ADR, caus-

ing settlement rates to suffer. The use of pilot projects allowed the program to

evolve while being closely supervised and adjusted to overcome potential difficul-

ties. Also clear from the Bangladeshi project was the necessity of a dedicated over-

sight team in order to spearhead and monitor the development of the project. In

Bangladesh, retired judges presented an accessible and appropriate group to fulfill

this necessary function. 

6. Success and Limitations

Two years after the initiation of the pilot Family Courts, 1322 family cases had

been disposed of through mediation. Rates of disposal varied from 35%-83% of

pending family cases, depending on the court.

Between July 2003 and July 2004, 3,432 non-family cases were disposed of

through mediation. In money loan recovery cases, the Loan Courts have disposed

of 13,157 cases between May 2003 and July 2004.

The current widespread use of mediation has necessitated consideration of a

national training facility for mediators, to provide standardized training and certifi-

cation for all mediators. Efforts are now being made to expand the ADR program

to include commercial cases.

Case 2: ADR in Brazil–Court Annexed “Conciliation”
Sao Paulo Court of Appeals and Primary Courts108

By Kazuo Watanabe and Paulo Eduardo Alves Silva109

1. History & Development

In March 2003, the Sao Paulo Court of Appeals created a special conciliation pro-

gram, as the result of a legal study of California ADR models (facilitated by ISDLS).

The program sought to reduce the backlog of civil cases being appealed to the

higher courts. As a result of the projects initial successes, Sao Paulo Lower Court

(trial court) has since adopted a similar ADR model in August 2004.

108 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
109 From the Brazilian Judicial Studies and Research Center.
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2. Mechanisms

Under the Sao Paulo Court of Appeals ADR system, parties in every appeal

receive notification for a conciliation meeting, giving the parties the first opportuni-

ty to discuss settlement with a conciliator selected by the court. All parties must be

represented by counsel to participate in conciliation. In order to become a concil-

iator, one must be a retired Judge, a public attorney, a private attorney (with 20

years legal experience), or University professor (with 20 years of teaching experi-

ence). There are 65 conciliators working in this capacity within the conciliation divi-

sion. Most dedicate 4 hours a week to conciliation proceedings.

Within the Sao Paulo Lower Court there are more than 120 conciliators distrib-

uted among forty-two Lower Courts. The City of Sao Paulo initiated Conciliation

Division arranges settlement meetings between parties at the courthouse. Parties are

not required to retain legal counsel for conciliation hearings. Conciliators may be

retired or active judges, retired public attorneys, private attorneys, and professors

with more than 5 years of experience; however, nearly all conciliators are lawyers.

Cases involving ordinary collection, indemnification for car accident, indemnifica-

tion for pain and suffering, summary collection and eviction for non-payment are

eligible for conciliation.

3. Institutional Framework

Brazilian conciliation is a court-annexed program at the appellate and lower

courts. Conciliators in the Sao Paulo court system are not paid for their services.

4. Coordination & Oversight

Within the Sao Paulo Lower Court one judge serves as the coordinator of the

Conciliation Division. Conciliators are trained in 40-hour training courses.

5. Implementation Strategies

ADR implementation in Brazil began at the appellate level and, due to initial suc-

cess, was installed in the Lower Courts. 

The Sao Paulo Court of Appeals conciliation program initially faced significant

resistance from the legal community due to the perception that parties that had

received a favourable verdict at the court of first instance would not be amenable

to conciliation. This perception proved to be unwarranted due to the long delay for

adjudication of a case at the Court of Appeals; both the party filing the appeal and

the opposing party have demonstrated openness to conciliation in order to settle

the case in a timely fashion. 
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6. Successes & Limitations

Though parties are not required to attend these conciliation meetings, as a result

of the conciliation program at the appellate level, nearly 40% of cases settled in the

first year of the program (289 conciliation meetings in total), and 45% in the second

year (with a total of 1063 conciliation meetings). At the Lower Courts settlement

rates are approximately 30%. This settlement rate could in part be due to the vol-

untary nature of the hearings; as parties are not required to appear, the program

faces the common problem that one or both parties will be absent at the hearing.

The Brazilian Congress currently has a mediation bill under consideration that

will stipulate mandatory mediation in every civil case, establish in-house and court-

annexed mediation divisions, standardize mediation training and certification

(including study of mediation techniques and ADR theory), and provide compen-

sation for mediators. Mediators will be required to be private attorneys with 3 years

experience.

Case 3: ADR in Italy: Chamber Of Commerce Mediation

By Stefano Azzali110

1. History & Development

Italy suffers from a substantial backlog of cases; by June 2003 there were report-

ed to be over 3 million civil law cases pending before the courts. It was estimated

that cases required an average of six years from the point of filing to reach final res-

olution in the appeals courts111. Such serious delays prompted several suits to be

brought against the Italian government; in 2000 the Italian government was required

to pay €600m to litigants claiming damages caused by trial delays112.

To address the severity of this problem, ADR was institutionalised in the Italian

legal system in 1993 by the passage of Law 580, the “Restructuring of the Chambers

of Commerce.” This law provided that mediation should be utilized as a dispute res-

olution mechanism for commercial disputes at the Chambers of Commerce113.

Enabled by the passage of this and subsequent legislation, a national non-court

annexed mediation program has developed at the Chambers of Commerce in Italy.

As recently as 2003, the Italian Chambers of Commerce has developed standardized

rules which govern mediation procedures, the training and selection of mediators,

enforceability of the mediation agreements, and a fee schedule for mediators.

Though the Chambers of Commerce are not required to utilize these standardized

110 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
111 Cases were estimated to take four years from filing to judgment, with an extra two years for appeal.
112 Under Article 6 of the European Convention on Human Rights, parties are ensured the right to a timely hearing.
113 A form of mandatory judicial settlement had existed as early as 1991 but was not consensual and was limited to
cases valued at €2582.28.
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rules, at least 70 Chambers have chosen to adopt them, forming a Mediation

Services Network.

2. Mechanism

Italian mediation at the Chambers of Commerce is primarily facilitative (in which

the neutral attempts to facilitate a resolution between parties, by identifying parties’

interests and encouraging parties to develop creative solutions), voluntary, and is

entirely confidential. Mediation sessions generally last several hours, with follow-up

meetings if necessary. Sessions include an explanation of the nature and rules of

mediation by the mediator, a joint description of the case, and private caucuses with

each of the parties. If a resolution is successfully reached between parties, the terms

and conditions are identified in a binding contract, signed by both parties. An addi-

tional document, indicating that the mediation has been successfully completed, is

signed by the parties and the mediator. If a resolution is not reached, a document is

submitted to the court asserting that mediation had been attempted but that no res-

olution was reached. At that point, parties may choose to litigate the case in court.

Mediated resolutions are not enforced by judges114. Once signed by both par-

ties, the settlement functions as a contract. In the rare occurrence that parties do not

comply with the rules of the agreement, litigants are permitted to return to court,

however this happens very infrequently115. The reason for this infrequency is that

mediation is voluntary, as is the achieved resolution. He concluded that the quali-

ty of the mediator is more crucial to the success of the mediation than the enforce-

ability of the settlement.

In Italy, mediators include attorneys, notaries, and psychologists; a legal degree

is not required. However, 80% of mediators are lawyers; Mr. Azzali speculated that

this could be due in part to the common perception within Italian society that

lawyers are necessary actors in dispute resolution. 

3. Institutional Framework

Though the passage of Law LD 5/2003 (in 2003) allows for public, private, or

Chamber of Commerce “qualified bodies” (of which a list is maintained at the

Ministry of Justice, comprised of individuals who have met stringent training crite-

ria) to mediate corporate disputes, the Chamber of Commerce remains the primary

mediation service provider in Italy. This is expected to change in coming years,

however116.

114 Only mediated settlements for corporate disputes, which fall under Corporate Law (Law LD 5/2003), can be can be
enforced in court.
115 Mr.Azzali cited that within ten years at the Milan Chamber of Commerce, there had been only one instance referred
to the State Court Judge in which a mediation agreement was not complied with by the parties.
116 Bill 2463 supports judicial referral of cases to mediation through a private provider or a Chamber of Commerce and
determines a cohesive framework for mediation (setting the parameters, procedure, and providers).
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The cost of mediation is determined based on the amount in dispute. Parties pay

a minimum of €40 for disputes not exceeding €1.000, after which the fee increas-

es by incremental steps. In addition, any incidental fees accumulated in the course

of mediation are borne by the parties.

4. Coordination & Oversight

Chamber of Commerce mediation, as a non-court annexed program, is com-

pletely overseen by the Chamber of Commerce itself. Disputing parties directly

solicit the services of mediators at the Chambers of Commerce through the

Secretariat of the Mediation Service. The Secretariat serves to coordinate the corre-

spondence between parties and organize the mediation meeting. Parties may either

jointly or separately submit forms to the Chambers, which outline the facts and legal

issues of the dispute and request mediation. If jointly submitted, the Secretariat

assigns a mediator117 from a list of approved Chamber mediators118, and parties are

notified of their session date119. When the request is filed by only one party, the

“receiving” party is presented with the request and may choose whether or not to

participate. (Participation in mediation is entirely voluntary. If the “receiving” party

chooses not to participate, the “requesting” party may file the dispute in court.) 

Mediation training was standardized with the passage of law LD 5/2003 stipulat-

ing that corporate disputes could only be handled by mediators registered with the

Ministry of Justice national database. ADR providers were required to register them-

selves and train their mediators based on standard procedures. Mr. Azzali stated that

within the last three years most ADR providers have begun to follow the Chambers

of Commerce training model. Training requirements include: a 24-hr training pro-

gram, evaluation of newly trained mediators through mediation observation, and

mediation training updates every two years120. Chamber of Commerce training also

includes adherence to ethical standards of conduct for mediators; mediators are

bound by contract to follow the rules and ethical standards of the institution under

which they practice. Mr. Azzali emphasized that beyond training and knowledge of

mediation techniques, personal aspects of the mediator such as positive attitude,

communication skills and accessibility are fundamental to a good mediator.

Mr. Azzali stressed the importance of strict standards for training in order to

maintain enthusiasm for mediation. He mentioned some Chambers of Commerce

where the number of mediators had reached several hundred, sometimes with

117 Specific mediators are able to refuse assignment to a certain case.
118 Mr.Azzali noted the difference between “ad hoc mediation”, in which the parties choose their mediator and “institu-
tional mediation”, in which a mediator is assigned by an ADR provider or Chamber of Commerce.
119 In particularly complex cases the Secretariat may assign an “assistant to the mediator”, a specialist who assists the
mediator with technical questions pertaining to the field of the case.
120 Bill 2463 regulates training (for judicially referred cases) such that private mediators are required to complete a 40-
hr training program and mediators belonging to a public facility (such as the Chambers of Commerce) are required to
complete a 30-hr training.
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University courses offering to train mediators in one week. With such a large quan-

tity of trainees, new mediators are not able to gain practical experience. Without

quality control, parties can become distrustful of mediation and cease utilizing it as

a viable alternative to trial.

5. Implementation Strategies

Mr. Azzali addressed several questions about reluctance to undertake mediation

by the bar. He stated that it had taken time for layers to become comfortable with

the idea of mediation and begin to seek it out as a technique for dispute resolution

(this often began at the wishes of the parties, desiring expedient settlement). He

also commented that while resistance to mediation is still a factor, the progression

of a legal framework for ADR in Italy has helped the program to advance, along

with an educational campaign in order to disseminate information to universities,

lawyers and the public in general.

6. Successes & Limitations

Mr. Azzali cited a 93% settlement rate for mediation with the Milan Chamber of

Commerce over the last ten years. The Milan Chamber of Commerce currently uti-

lizes a total of 36 mediators. Over the ten-year period, Mr. Azzali stated that 2500

cases had been assigned to mediation, however 47% had not reached the stage of

mediation. 

Case 4: ADR in the Netherlands—Private and Court-Annexed
Mediation

By Judge Dory Reiling121

1. History & Development

Judge Reiling began her presentation with a description of the legal system in

the Netherlands. The Dutch legal system consists of 25 courts, with one Supreme

Court, 5 courts of appeal, and 19 district courts, containing 2200 judges (serving 16

million inhabitants). In 2003, there were 1.7 million cases, half of which were fam-

ily and civil cases. The duration of the average case extended between 13-400 days. 

While Judge Reiling stated that the general attitude toward judicial settlements

in the Netherlands is positive, she also explained that, in recent years, only 73% of

the cases that eventually go to trial achieved their goal, while the litigants in 22%

of the cases felt the judicial sentence did not resolve the problem. For this reason,

121 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
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court-annexed and private mediation programs developed as a means of resolving

disputes in a fashion more responsive to the needs of the litigants than traditional

trial methods. Mediation provides a more cost efficient, expedient means of settle-

ment, especially for parties that would like to continue an ongoing relationship. 

The Netherlands mediation project has been in operation for five years. It began

as a pilot project in one court, then expanded to seven courts of first instance and

one court of appeal, and has eventually moved to every branch of jurisdiction.

2. Mechanism

Mediation in the Netherlands is facilitative, voluntary and confidential122. No spe-

cial legislation was introduced for its establishment123. Mediators meet with both

parties and counsel to hear an overview of the case, then convene with each party

individually. During private caucusing, mediators go back and forth between par-

ties gathering information to facilitate settlement. If parties reach a settlement, that

settlement becomes a contract. If the case has been filed in court, the settlement

can be certified by the court and will then be enforceable as a judicial decision. 

According to an evaluation of the court-annexed mediation pilot124 in the

Netherlands, mediation can be successfully utilized at any point in the life of the

case; there is no point in time when referral seems to yield significantly higher set-

tlement rates. Similarly, the study reported that no single case or group of cases set-

tled more easily than others through mediation and the study could not determine

one criterion for case selection that was linked to settlement; mediation is now used

in all types of cases including administrative and tax cases. Judge Reiling specified

that the only condition that significantly assists success in mediation is the parties’

willingness to cooperate and seek out settlement options. However, she also noted

the importance of selective case referral and limitations on the complexity of the

case as important factors in increasing settlement rates.

Mediators are paid by an hourly rate. During the introduction period of court-

annexed mediation, the first two and a half hours are free of charge125. Several

questions revolved around the necessity and payment of legal counsel. Ms Reiling

replied that counsel is required in the Netherlands for disputes exceeding €5000

and property disputes. Parties are required to pay for legal counsel; however legal

aid is subsidized on a limited basis. 

122 To a question concerning which type of mediation the Netherlands preferred, evaluative or facilitative, Judge Reiling
replied that the type of mediation is inconsequential as long as it is voluntary and successful.
123 Provisions for settlement exist in the Dutch Code of Civil Procedure so that mediated settlements are seen as contracts.
124 Combrink-Kuiters, L., Niemeijer, E.,Voert, M.Ter, Ruimte voor Mediation (Space for Mediation), Justice Research and
Documentation Center (Attachment C).
125 In this case, the Ministry of Justice actually pays the mediator (at the specified rate) for this initial period of mediation.
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Judge Reiling also noted the value of information technology, such as chat

rooms, calculation programs, and assessment forms that facilitate the ease of medi-

ation. IT allows parties who are physically distant to communicate and negotiate

from their separate locations. However, one drawback might be that technology

detracts from the personal atmosphere of mediation, which is commonly one of its

positive attributes.

3. Institutional Framework

The Netherlands has both private and court-annexed mediation programs.

According to Judge Reiling, little difference exists between the two except that

court-annexed mediators are required to obtain more legal and procedural training

in more sophisticated mediation techniques

4. Coordination & Oversight

In court-annexed mediation in the Netherlands, mediation sessions are coordi-

nated by a non-judge coordinator. Parties choose a mediator from the court’s reg-

ister and mediations proceed at a specified date. As mediation in the Netherlands

is entirely voluntary, judges do not refer cases to mediation, however they are able

to explain to parties the extent of their options and the advantages of pursuing

ADR. 

Court-annexed mediators are deemed qualified when they meet the require-

ments for mediation as described by the European norm for certification, EN 45013.

This practice requires mediators to complete an online examination that tests gen-

eral mediation knowledge and techniques and to conduct a minimum of 4 media-

tions per year. All certified mediators who have met the requirements for court-

annex mediations are registered at the court. 

Judge Reiling also mentioned the Netherlands Mediation Institute, which main-

tains a register of certified mediators, a listing of standard rules for mediators, and

information on mediation models and processes. Mediators are overseen in part by

the use of a complaint procedure by which parties can file complaints against inef-

fective mediators. Judge Reiling also described a proposal for a European media-

tion directive that could standardize common rules for confidentiality, referral and

limitations of mediation. 

5. Implementation Strategies

The Netherlands mediation project evolved on a pilot basis, slowly expanding

to incorporate a larger number of courts. As mediation first developed, courts

offered mediation free of charge during “Mediation Weeks”. 
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Judge Reiling addressed the question of resistance by the bar. She explained that

while there was initial resistance by lawyers who believed mediation would

decrease their business, as mediation became popular most attorneys found that

mediation actually increased business (for attorney mediators), and support was

forthcoming.

6. Successes & Limitations

Judge Reiling cited a 61% settlement rate for court-annexed mediation. She stat-

ed that almost 1000 cases had been referred to mediation, of which 89% had com-

pleted the terms of the mediated settlement within three months. According to

Judge Reiling, a typical case required an average of 6.3 hours of mediation over a

period of 95 days. She also suggested that 50% of civil cases could be settled via

mediation, reducing case backlog and increasing the settlement capacity of judges. 

Case 5: ADR in Egypt: Court-Annexed Judicial Settlement

By Counselor El Bishry El Shorbagy, Assistant to the Minister of Justice126

1. History & Development

In 1999, at the apex of a lengthy cooperative effort with ISDLS and integrative study

of the California court system, Egypt passed a mandatory civil ADR law. This law

required that all civil cases brought against the Gov. of Egypt (GOE) be sent to

mandatory ADR within 60 days of the answer to the filing, and before the first court

appearance.

2. Mechanism

Under the mandatory ADR program, disputing parties are required to attend an

ADR session with a pensioned, retired Supreme Court Justice127. These justices are

selected from among 319 mediation committees spread throughout the country.

There are currently 667 retired justices serving as settlement officers in Egypt128. 

During mediation proceedings, the settlement officer attempts to facilitate an

out-of-court resolution of the case by any legal means necessary. He may creative-

ly utilize mediation, neutral evaluation, arbitration or any variation of these mecha-

nisms. Procedural rules of evidence are relaxed in order to facilitate early resolu-

tion. The settlement conferences are held in a governmental administrative office,

which is specifically reserved for the settlement of such disputes. 

126 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
127 Egypt has approximately 750 retired justices.
128 The number of mediation committees is substantial, as it exceeds the number of courts of first instance.
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Each party has the right to retain legal counsel during mediation but attorneys

are not required. If a settlement is reached within the course of mediation, both par-

ties and the mediator sign a settlement document. The mediated settlement must be

approved by a high-ranking government official, at which point it receives the legal

status of a court sentence.

Complex cases, which require more than the 60 days allotted for mediation, are

not generally amenable to Egypt’s system of judicial settlement. However, manda-

tory mediation still provides a valuable service to litigants by requiring an early eval-

uation of the case by parties and counsel.

3. Institutional Framework

Civil ADR is practiced solely by these court-annexed mediation committees. Due

to the extensive network of court-annexed programs and their successful disposal

of cases, a private mediation facility has not developed within Egypt. 

Mediators are paid a fixed sum in addition to the pension they receive as retired

Justices129. As mediation is mandatory within court proceedings, parties participate

free of charge.

4. Coordination & Oversight

The Assistant to the Minister of Justice, Counselor El Bishry Shorbagy, serves as

the ADR coordinator and heads a department within the Ministry of Justice respon-

sible for the administration and oversight of the civil ADR programs. Counselor El

Bishry Shorbagy employs a Secretariat of 38 Justices to assist him in the supervision

of the project and receives reports from local ADR coordinators and mediation com-

mittee presidents of each region.

Mediator training in Egypt is designed to take into account the substantial judi-

cial experience of new mediators. It includes review of the law providing for medi-

ation, explanatory notes describing the greater legal context, and studies exploring

the nature of mediation as opposed to adjudication. New mediators confer with

more experienced mediators in order to coordinate mediation sessions and improve

techniques. Senior mediators are also expected to continue to develop their medi-

ation skills by perusing authoritative papers issued by the Ministry of Justice and

participating in roundtable discussions concerning the issues and expected

advancements of the mediation programs.

129 Mediator compensation is similar in amount to the salary of a Justice before retirement.
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5. Successes & Limitations

Using the court-annexed judicial settlement model, approximately 40% of the

cases brought against the government are resolved out of court. Rates of settlement

vary from 35%-%100, depending on the region.

Case 6: ADR in Germany: Court Annexed ADR

By Dr. Siegfried H. Elsing130

1. History & Development

Germany’s ADR system was initiated in response to a sizeable increase in civil

litigation in the late nineteen-eighties and early nineties. Between 1980 and 1995,

the number of civil cases filed nearly doubled from 1.3 million to 2.2 million,

increasing the duration of civil state-court proceedings to more than ten months. 

In order to relieve the strain this overload placed on court resources, the

German Legislature passed a law allowing for mediation to be used prior to and

during court proceedings131. This legislation enabled the development of a number

of court-annexed and private institutions dedicated to mediation and the mandato-

ry stipulation to mediation of a number of different case types. 

Dr. Elsing touched on the fact that though Germany was experiencing delays in

the court system, there was not the same incentive for parties and attorneys to

adopt mediation as in the United States because trial is less costly in Germany (court

and attorney fees are lower) and there is not a great deal of pre-trial discovery.

However, he noted that ADR had been more widely used in recent years, due to

the development of ADR institutions and the growing number of companies that

require ADR, rather than the traditional trial system, to resolve disputes132.

2. Mechanism

Mediation in Germany’s ADR system falls under three categories: (1) mandato-

ry, binding mediation prior to the initiation of court proceedings, (2) mandatory,

binding court-administered mediation during court proceedings, and (3) voluntary,

non-binding private mediation. All three types of mediation are strictly confidential,

relatively inexpensive procedure. The statute of limitations as provided for in the

German Civil Code is suspended for the duration of the mediation proceedings for

all types of mediation133.

130 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
131 Section 15a of the German Introductory Code to the Code of Civil Procedure (EGZPO) and Section 278 of the
German Code of Civil Proceudre (ZPO), respectively.
132 Companies require mediation through the use of mediation clauses in company contracts.
133 Under Section 204 of the German Civil Code (BGB).
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Under Section 15a EGZPO, eight of the sixteen German Federal States have

adopted court-annexed mediation programs prior to court proceedings for certain

case types. These case types include: monetary claims (small claims not exceeding

€750.00), some neighbor disputes, and libel claims (that have not been published).

Dr. Elsing also mentioned the use of mandatory mediation for tax consultants.

Within the Federal States that have initiated court-annexed mediation, parties seek-

ing to litigate cases of these three types must attempt mediation before the case can

be filed; complaints filed prior to mediation are rejected as inadmissible. 

Section 278 ZPO requires a mandatory conciliation hearing prior to the regular

oral hearing, in which parties are encouraged to settle before extensive litigation

and judgment. The minutes of this hearing are recorded within the court record.

This hearing is not required if an earlier attempt at ADR has failed. If both parties

fail to appear at the hearing, the judge may declare a stay of proceedings. If the

conciliation hearing is unsuccessful the oral hearing may follow immediately after-

ward134.

Private mediation is commonly used in commercial disputes in which a contract

between companies includes a provision for mediation. Unlike court-annexed medi-

ation, private mediation is not regulated under the German Code of Civil Procedure

(ZPO); there is no generally accepted set of rules for mediation. Therefore, parties

and mediators are able to design mediation proceedings to fit their specific needs135.

The mediation design is recorded in a number of agreements, and usually includes:

a mechanism for the appointment of a mediator, a description of the role and func-

tion of the mediator, the procedure the mediation will follow, an agreement of con-

fidentiality, and the fee and liability of the mediator136. Though there are no standard

rules for private mediation, a number of well-respected institutions that provide

mediation services within Germany have developed rules, which are often adopted

even for mediations outside the specific institution137. 

Mediated settlements can be certified and made enforceable in a variety of ways,

such as by: notary deed, attorney’s settlement, conciliatory center settlement, court-

recorded settlement, or an arbitration award. A deed drawn up by a German notary

is deemed an enforceable title, under the condition that the debtor has agreed to

immediate execution of the agreement138. However, this type of enforcement can

produce hefty fees due to the fact that the cost of notarization is based on the

134 This type of mediation has not proven particularly successful. This may be due to the fact that mediation is offered
too early in the litigation process, before parties are able to review the opposing party’s position and determine
whether settlement would be beneficial. Another possibility is that parties have already attempted mediation and failed.
135 In some cases, arbitration rules are applied to mediation sessions where applicable. Mediation sessions also fall
under general German contract law.
136 The agreement can also include a reference to the institution’s rules of mediation if the mediator is affiliated with a
mediation institution.
137 One such institution, the German Institution for Arbitration (DIS), maintains standard rules that are widely applied to
mediation.
138 Under EU Directive No. 44/2001 Art. 57.
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amount in dispute. Attorney’s settlements can be a more cost-efficient way to doc-

ument a settlement, as they are finalized by legal counsel with the full authority of

the parties they represent. In addition to following the conditions of a notary deed,

they must also be recorded in the appropriate local court, and signed and dated by

attorneys of both parties. Settlements can also be recorded before a state-approved

conciliatory center; however this option is not widely utilized. This may be because

rules are not consistent between states and this procedure does not automatically

make the settlement enforceable. If court proceedings are pending (as in most

court-annexed mediation), the settlement can be recorded in court and will be

enforceable within the European Union139. Lastly, parties can appoint the mediator

to arbitrate the case and dictate an arbitration award based on the terms of the

agreed upon settlement.  

Standards for mediator training and certification are determined within each

state. Some private mediation institutions and bar associations provide up to 200

hours of training. In two of the eight states to implement court-annexed mediation,

mediators at state-approved mediation institutions must be either notaries or attor-

neys; in the other six states mediators are not required to be lawyers140.

3. Institutional Framework

Germany utilizes both court-annexed and private mediation. While court-

annexed mediation is stipulated and regulated by the German Code of Civil

Procedure, private mediation functions outside the court system. Parties may enter

into a private agreement to attempt mediation as a means of dispute resolution

(described in detail above).  

Rules for mediation fees are determined on a state-by-state basis for court-

annexed mediation, and in the agreement between parties and mediators for pri-

vate mediation. Fees are generally included within the settlement agreement; if a

settlement is not reached, fees are instead allocated within the costs of the court

proceedings141. Dr. Elsing noted that at this point there was no waiver of court costs

for parties engaging in court-annexed mediation.

4. Coordination & Oversight

In Germany, a number of individuals are responsible for the coordination and

oversight of ADR programs. Dr. Elsing stated that court-annexed mediation is organ-

139 Under EU Directive No. 44/2001 Art. 58.
140 The two Federal States are Bavaria and Baden-Wuerttemberg.
141 Limited legal aid for out-of-court dispute resolution is available if the parties meet specified qualifications (under the
German Act on Legal Aid and Section 15a of the German Introductory Act to the German Code of Civil Procedure).
Parties receive a voucher with which they can retain legal counsel for €10, the State covers the rest of the legal fees
(for small claims, however, legal counsel is not required for litigation).While legal aid is available, there is currently no
existing aid to pay for mediators.
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ized by a clerk, who files the mediation agreements; the judge does not play a role

in the administration of the mediation proceedings. Institutional mediation is coor-

dinated through a mediation Secretariat affiliated with a particular institution, simi-

lar to the Mediation Service Secretariat of the Chambers of Commerce in Italy. The

Secretariat receives the applications for mediation (which are also forwarded from

the party requesting mediation to the opposing party in the dispute), notes the ini-

tiation and termination of mediation proceedings, receives mediation fees from par-

ties, and upon request can make suggestions for the appointment of a mediator. 

Oversight is largely provided by the court for court-annexed mediation and by

the affiliated mediation institutions and actual parties in dispute for private media-

tion. Mediators are liable based on contract law and the law of torts, for a period

of three years following the mediation (unless otherwise stated in the agreement to

mediate).

5. Implementation Strategies

Dr. Elsing felt that there was still some prejudice in Germany against mediation,

and a doubt as to whether it is a time- and cost-efficient alternative to court. In

answer to a question about whether the government might institute incentives to

encourage the proliferation of mediation and a culture of compromise, such as tax

deductions, Dr. Elsing responded in the negative. However, he expressed his con-

fidence that the application of mediation to cases in which it is appropriate and can

render positive results will ultimately encourage its acceptance and success in

Germany. 

Dr. Elsing mentioned that part of ADR implementation in Germany required the

lifting of a ban on advertisement for lawyers in order to spread awareness about

mediation and give the public access to information that would assist consumer

welfare. He suggested a similar strategy could be used in Turkey to promote medi-

ation and encourage lawyers to become mediators. Dr. Elsing also stated that this

process had the added benefit of increasing healthy competition between lawyers

that would lead to better services for clients.

6. Successes & Limitations

Dr. Elsing cited a 17% settlement rate for mediation within the German District

Courts (of first instance), as determined by the German Bar Association.

Dr. Elsing also discussed the EC Mediation Directive. The Directive was pro-

posed in October 2004, in order to coordinate the mediation initiatives of the mem-

ber states, cement the relationship between civil proceedings and mediation, and

provide greater access to justice through these programs. The Directive will provide
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a universal definition for mediation including civil and commercial mediation, court-

annexed mediation by private mediators or in-house judges, and purely domestic

mediation. Also covered in the Directive are the suspension of the statute of limita-

tions, admissibility of evidence in civil judicial proceedings, agreement of confiden-

tiality, support of appropriate court, and enforcement of settlements. The Directive

will not incorporate judicial settlement attempts, rules for the conduct of and pro-

fessional requirements for mediators, and provisions for the enforcement of agree-

ments to mediate. Dr. Elsing commented that he was not certain when the Directive

would be adopted, but that it had been well received by the legal community.

Case 6: ADR in the United States: Private and 
Court-Annexed ADR

Presented by Judge Charles Breyer142

1. History & Development

Judge Breyer began with an explanation of the history of ADR development in

the United States. Though by no means the first nation to develop ADR (cultural

dispute resolution mechanisms have existed around the world for generations), the

United States has the widest range of formalized ADR mechanisms, which are

administered through developed ADR systems. Due to the great diversity of ADR

models and the high rate of settlement in the U.S. courts, the United States has

served to inspire some countries in the development of their ADR models. 

ADR was introduced in U.S. courts in the early 1980s in an effort to rapidly

resolve the large numbers of backlogged cases pending before the courts and to

address the considerable expense associated with trial. Multiple court appearances,

extensive evidentiary discovery and lengthy trials were a considerable monetary

burden on courts, attorneys and litigants. The Federal Courts ruled broadly that

courts should develop means of alternative dispute resolution, but allowed states

and courts to develop these means independently. Individual courts exercised great

creativity and developed ADR mechanisms, procedures, and institutions that were

most appropriate for their local contexts. The four most prominent ADR mecha-

nisms utilized in the United States are described below.

2. Mechanism

Judge Breyer explained that ADR in the United States is comprised of two com-

ponents: (1) early judicial case management and (2) an “ADR mechanism,” such as

mediation, arbitration, judicial settlement or early neutral evaluation (ENE). 

142 Paper presented on the conference organized by (ISDLS) Institute for the Study and Development of Legal Systems
(2005). Report on the Turkish Civil Justice Conference:ADR Learning Program.
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Judges play an important role in expediting the resolution of civil cases through

judicial case management. First, they monitor the progression of a case through the

court system with regular status conferences. These conferences obligate opposing

attorneys to begin work on the case early, and ensure continual advancement.

Judges also require attorneys to identify the legal and factual claims in dispute prior

to the early status conferences, which focus and limit the scope of the case143. By

requiring parties to share this information, each side is able to pinpoint the strengths

of their case and get a sense of the strengths of the case made by the opposing side,

paving the way for early settlement144. Judges also encourage parties to attempt out

of court settlement before trial by providing a stipulation to ADR after the initial

case management conference. Judge Breyer noted the importance of case manage-

ment before the initiation of ADR proceedings; he felt that the judicial encourage-

ment and supervision of the case’s advancement helped parties to be more

amenable to the ADR process. Finally, judges set firm deadlines that ensure the

timely movement of the case to trial145. Judge Breyer emphasized that the role of

the judicial officer in case management is to promote the progression of the case

rather than to evaluate the legal merits of the case.

Judge Breyer next explained that the most frequently employed ADR mechanism

in the United States is mediation. Mediation is a voluntary and confidential process,

in which a neutral mediator assists parties to reach a mutually agreeable settlement.

Parties, rather than the mediator, drive the mediation process. Mediation is an incen-

tive based process; the mediator facilitates an exchange of information between

parties by focusing on the interests of both parties, rather than evaluating the legal

merits of each claim and passing judgment. 

Several questions focused on the voluntary nature of mediation. Judge Breyer

explained that many courts require parties to attempt settlement through ADR, but

cannot require parties to settle. He clarified that though non-binding throughout the

mediation process, a mediated settlement is binding once signed by both parties. If

parties successfully reach a settlement, they typically outline the terms and condi-

tions in a signed, binding contract and dismiss the pending claims. (In some other

countries, and in rare cases in the United States, litigants may return to court to

enter their agreement formally into court record and receive a ruling / dismissal

directly from a judge.) Though such instances are rare, if a party to a dispute fails

to honor the terms of the agreement, the opposing may seek enforcement by the

courts. (This is rare because parties generally reach mutually agreeable resolutions,

143 This information is recorded in a case management form.
144 Mr. Mayo gave the example of Jordan, in which the introduction of a preliminary case management hearing (even
without an ADR mechanism) reduced the duration of the case by 60%.
145 Judge Breyer explained that within his court he requires case management conferences 30, 60 and 90 days after the
case is filed. After 150 days, the parties must select which type of ADR they will pursue, if they cannot agree, the court
will assign an ADR process for them.
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so there is usually no reason for one party to violate the terms of the agreement.)

If parties fail to reach a settlement, they continue upon their original litigation track.

They return to court and their case is ultimately tried by an entirely independent

trial judge. All information introduced during the settlement attempt is privileged

and may not be used as evidence in court. 

Judicial settlement is similar to mediation with the condition that a judge will

serve as mediator. However, judicial settlement is also more evaluative than

American mediation; after promoting communication among the parties and hold-

ing one-on-one sessions with each side, the settlement judge will offer an objective

assessment of the case and suggests various settlement options (unlike facilitative

mediation in which the mediator refrains from providing an appraisal of the case).

Judicial settlement is similar in process to early neutral evaluation (ENE). 

Early neutral evaluation (ENE) is a process conducted by a senior lawyer with

expertise and experience in a particular subject matter. In this process, the parties

convene in the office of the early neutral evaluator (the “neutral”), who evaluates each

side of the case. Following a joint session and private caucuses, the neutral prepares

an outline of the issues and an informed evaluation of the potential outcome of the

case, which is then related to the parties either jointly or (more frequently) sepa-

rately. This process results in the parties gaining a better understanding of their

respective positions and the likely outcome if they proceed with litigation. 

Arbitration is less commonly used in the United States. An arbitrator “hears”

both sides of a civil dispute and hands down an award, which may be accepted or

rejected by the parties. If the resolution is accepted, it becomes legally binding; if

rejected, parties return to the court process. 

Following the explanation of the ADR mechanisms, Judge Breyer served as a

mediator in role-play mediation (see Attachment B). Mr. Stephen Mayo and Ms.

Dilek Barlas served as the attorneys for Allied Industries and CAS, respectively.

Judge Breyer presented a hypothetical civil dispute:

Allied Industries hired Computer Application System to design and install a com-

puter system, and contracted to pay CAS for the services incrementally over two

years. After an initial payment, Allied withheld later payments because, it claimed,

the CAS program did not work as expected. CAS sued Allied, demanding full pay-

ment for the design and installation of the product; Allied countersued, claiming

damages as a result of the unanticipated delays associated with the product’s fail-

ure to work properly.

As mediator between Allied and CAS, Judge Breyer met first with both parties to

verify the factual and legal claims in dispute (which had been previously provided,

in writing, to the mediator) and to inquire what each hoped to gain from the other.
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Thereafter he met individually with the senior executives of each company and their

attorneys, in confidential, private caucuses. He asked the executives and attorneys

to identify the companies’ most pressing interests and concerns. It became clear that

Allied wanted to continue to use the CAS product and to gain compensation for

damages caused by the system’s initial failures. CAS wanted to receive full payment

promised in the contract. Ultimately the parties agreed that CAS would hire an out-

side party to train Allied’s employees to use the system properly, and would pay

half of the damages requested by Allied. After the computer system was fully oper-

ational, Allied would reenter the payment schedule within 30-40 days.

3. Institutional Framework

The United States utilizes court annexed and private ADR programs. Parties can

seek settlement either via a neutral retained by the court (through a court-annexed

program) or via a private neutral (usually employed by a for-profit mediation cen-

ter)

Through court-annexed ADR programs, litigants in the United States are able to

attempt to resolve disputes through a wide range of mechanisms. (Programs which

offer the option to select between multiple ADR options are called “Multi-Option

Programs.”) Court-annexed or in house ADR programs generally provide a media-

tion session free of charge and only require payment by the parties once the medi-

ation has exceeded a certain time limit.

Many parties considering litigation elect to entirely bypass the court system and

instead attempt settlement through private ADR offices. (This is particularly true in

complex commercial disputes.) One example of a prominent private mediation

body is Judicially Arbitrated Mediation Services (JAMS).

JAMS was founded in 1979 as one of the United States’ first private (i.e. not court

affiliated) ADR centers. With offices throughout the United States, JAMS continues

to serve the legal community by providing highly competent and specialized neu-

trals to act as mediators, arbitrators and early neutral evaluators in civil cases. These

neutrals are frequently retired judges, who have chosen to enter the workforce as

mediators and arbitrators after their retirement from the court, or highly skilled

attorneys. JAMS is a for-profit institution that is privately owned by the neutrals that

it employs.

Litigants who choose to hire private JAMS neutrals are required to pay market

rates for their services146. While some private ADR centers are highly specialized by

146 Some parties prefer to engage private, paid settlement officer for the following reasons: 1. Parties that choose private
ADR may select the settlement officer of their choice (whereas some court-annexed programs assign settlement officers
without consulting the parties.) 2. Some litigants believe that parties will be more dedicated to reaching a settlement if
they are paying for services. 3. Some parties believe that the quality of settlement services in private ADR programs is
superior to that of court-annexed programs. (This is not always the case, however, as court programs have stringent
training requirements and oversight procedures to ensure the quality of their program officers).
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type or size of case (e.g. family mediation centers or centers that only accept large

commercial disputes), JAMS employs settlement officers with a wide range of expe-

riences, and accepts all types of cases.

4. Coordination & Oversight

Typically, court-annexed ADR programs are administered by ADR Coordinators,

who specialize in pairing litigants with appropriate settlement officers. Coordinators

require litigants to submit surveys indicating their ADR preferences and their syn-

opses of the facts and laws at issue in the case. Based upon this survey,

Coordinators either assign a settlement officer to a case or refer the litigants to a

court-approved body of settlement officers (and litigants will jointly choose a set-

tlement officer.) Once referred, the litigants usually contact their settlement officer

directly and the court’s official involvement is suspended. 

ADR Coordinators also provide oversight in court-annexed ADR programs. They

are responsible for recruiting mediators to the court maintained body of neutrals,

upholding strict training and certification procedures, and monitoring actual medi-

ation sessions. Mediators are also evaluated through use of questionnaires submit-

ted by attorneys and parties after the mediation is complete.

Judge Breyer explained that most mediators in the United States are attorneys or

retired judges, who have been certified as mediators. There are no nationally stan-

dardized training requirements for mediators, but most court programs have strin-

gent local training requirements147. Private (non-court) mediators gain their business

through their reputations as successful mediators; therefore those that are insuffi-

ciently trained are less able to resolve disputes, and therefore have a harder time

gaining business. Mediators must be neutral and must ensure confidentiality of the

process. Those that are creative and flexible are most likely to assist settlement

effectively.

All court-annexed ADR programs in the United States are governed by local

rules148, which are developed by the judges of the court. Local rules establish qual-

ity control standards (e.g. establish statutory-minimum training requirements for all

settlement officers involved in the program), define key concepts, determine pay-

ment schemes for settlement officers, and generally seek to ensure standardization

in the treatment of cases.

147 Mr. Mayo cited the common requirement that a mediator must have practiced law for at least seven years and under-
go a 40-hr training program.
148 U.S. legislation (which applies to all states and all courts) broadly requires courts to provide citizens with rapid
access to justice and allows individual states to develop the mechanisms necessary to do so.While state legislations dif-
fer, all states allow, and many states require, courts to utilize ADR to rapidly resolve civil cases. Many states, such as
California, allow local courts (county courts) to develop local rules governing their ADR processes.
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5. Implementation Strategies

Judge Breyer emphasized the importance of flexibility to the development of

ADR in the United States. ADR in United States is governed by broad legislation,

which allowed courts throughout the country to develop unique ADR programs. As

pilot projects developed, committees were formed to make adjustments and pro-

vide oversight, incorporating members of both the bar and the judiciary. The inclu-

sion of attorneys in the formation and advancement of ADR programs assisted in

overcoming some initial bar resistance to ADR. One such significant program

advancement was the development of data collection models. Data collection

enabled program officers to substantiate the programs’ settlement rates, which pro-

vided a basis for program amendments. ADR education for the general public was

court based, providing information to litigants and counsel within the context of

their case.

Mr. Mayo went into some detail about the development of ADR as specific to

California. Within California’s 58 counties, ADR models emerged in response to a

California Supreme Court decision requiring that civil cases proceed through the

system within one year. Under this mandate, individual counties developed ADR

processes to deal with the particular problems (backlog, expense of court and attor-

ney fees, lengthy trial duration) and unique circumstances (low vs. high volume,

limited vs. extensive resources, geographic location) of each court. The central cri-

terion determining the success of a mechanism was agreed to be its utility in achiev-

ing settlements. This system allowed for the evolution of the plethora of ADR mech-

anisms that are in use today.

6. Successes & Limitations

ADR programs and mechanisms have been monitored, critically evaluated, and

refined in the thirty years since their introduction. Today, over 98% of civil cases

filed in the United States are resolved through private or court-annexed ADR. ADR

has helped diminish the substantial backlog of cases, and ensured timely access to

justice by guaranteeing the expeditious movement of cases through the system

within one year. 

Though statistics vary, most court ADR programs report that between 60-80% of

cases referred to the program are successfully resolved through ADR. ADR pro-

grams at the appellate level tend to report even higher settlement rates due to the

discretion with which cases are referred.
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Case 7: Bangladesh: NGO-supported Community Mediation149

Description: 

Bangladesh’s court system is unresponsive to the needs of the poor, and its tra-

ditional village dispute resolution institutions are biased against the interests of

women. Based on a 1995 national customer needs survey, USAID-Bangladesh

defined local participation and increased access to justice (especially for women) as

a strategic objective, and improved ADR as an intermediate result (IR).

The case profiles a community mediation program developed to meet USAID’s

ADR IR. The program is managed by the Maduripur Legal Aid Association (MLAA),

a Bangladeshi NGO. The MLAA community mediation program uses a multi-tier

structure of village mediation committees supported by MLAA field workers to

deliver ADR services. Local mediators are selected, trained and supervised by MLAA

field workers in consultation with local officials, religious, and social leaders. The

local committees meet twice a month to mediate village disputes, free of charge.

Most disputes involve property or marital problems. Agreements are voluntary and

are not enforceable in court. The MLAA program currently mediates roughly 5000

disputes annually and resolves roughly two-thirds of them. Satisfaction with the pro-

gram is high. Most users prefer the program both to the traditional village dispute

resolution system and to the courts. 

Goals: 

Reform of the court system is considered politically and institutionally unattain-

able for the foreseeable future. The ADR program seeks to improve access to jus-

tice by providing a substitute for the courts and for traditional dispute resolution

systems which are biased against women. Program goals and design were driven

by a needs survey that focused directly on potential user groups.

Design: 

The program design builds on the traditional (shalish) system of community dis-

pute resolution, which has much greater legitimacy than the court system. The

MLAA program reduces the shalish system’s cultural bias against women through

legal education for local mediators and disputants, and through the selection of

women as mediators.

149 Summary of the case prepared for USAID in USAID (1998).Alternative Dispute Resolution Practitioners Guide.
Washington, DC, USAID. For more information on the Bangladesh project see Appendix B in the publication.
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Operation: 

To ensure the quality of dispute resolution services, the program provides training

and ongoing oversight for mediators and field workers. To minimize costs, the pro-

gram uses a word-of-mouth outreach strategy, volunteer mediators, and simple proce-

dures with a minimum of written documentation. Although it is highly cost-effective

compared to the courts, the program is not financially self-sustaining. To ensure sus-

tainability, it must continue to secure grants, begin charging user fees, or both.

Impact: 

MLAA’s community mediation program has demonstrated the potential for com-

munity mediation to increase access to justice for disadvantaged rural groups, espe-

cially women. Its impact is limited primarily by the small scale of the program rel-

ative to national needs. Scaling up to the national level would require substantial

additional financial and human resources.

Case 8: Bolivia: Private Arbitration and “Conciliation” of
Commercial Disputes150

Description: 

Since the 1980s, USAID/Bolivia has pursued reform of the justice system to sup-

port both anti-narcotics and democratization objectives. In 1990, USAID began to

support the use of ADR, especially commercial arbitration and conciliation, as a way

to reduce the backlog of cases in the court system. By reducing the backlog, ADR

could support both anti-narcotics and broader judicial reform objectives.

This case study profiles the development and operation of the commercial arbi-

tration and conciliation program. USAID’s implementing partners, the Inter-

American Bar Foundation (IABF) and the Bolivian Chamber of Commerce, estab-

lished Conciliation and Arbitration Centers within the chambers of commerce in

Bolivia’s three major cities. Starting in 1994, the centers recruited and trained con-

ciliators and arbitrators from the business community, provided education and out-

reach to potential users of their services, and helped draft a new Arbitration and

Conciliation Law to make conciliation agreements and arbitration decisions enforce-

able by the courts. The centers provide both conciliation (an opportunity for dis-

putants to reach a voluntary agreement with the help of a neutral party, the equiv-

alent to mediation in the U.S.), and arbitration (a binding decision by a panel of

three arbitrators with expertise on the disputed issues). Users pay a fee based on

the monetary value of the dispute; the fees are supposed to cover operating costs.

The demand for their services is still small: the La Paz Center, the largest of the three

150 Summary of the case taken from Ibid. For more information on the Bolivian project see Appendix B of the publication.
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centers, has conciliated 10–25 cases annually since 1994, and arbitrated 1–8 cases a

year, with a high resolution rate and high levels of compliance and user satisfac-

tion. The major obstacle to increased use of commercial ADR seems to be the busi-

ness community’s low level of awareness and understanding of ADR.

Goals: 

The program’s primary goal—reducing court backlogs—was set by USAID in the

context of its anti-narcotics and democratization objectives. In practice, the program

has contributed only very indirectly to this goal, though it has the potential to meet

business sector goals by reducing the cost and time to resolve commercial disputes. 

Design: 

Though the program’s designers recognized the need to make conciliation

agreements and arbitration decisions legally enforceable, they did not accomplish

this goal until three years after the program began operation. Potential users’ uncer-

tainty about the enforceability of ADR may have constrained the demand for the

centers’ services. In addition, the design did not establish any clear links between

the program and the courts. It might have been possible to use the courts to pro-

vide information about ADR services to commercial litigants.

Operations: 

Despite the lack of legal sanction for their work, the centers have been able to

attract enough paying clients to cover their direct operating costs. USAID support

has covered their outreach and training costs. In the fall of 1997, USAID decided to

discontinue its funding for the centers; the centers therefore may need to increase

demand and/or fees to make the centers financially self sustaining.

Case 9: South Africa: NGO Mediation and Arbitration of Labor
Disputes151

Description: 

This case profiles the ADR work of an NGO, the Independent Mediation Services

of South Africa (IMSSA), in the mediation and arbitration of labor disputes. The pro-

gram works to resolve union-management disputes, primarily in the organized labor

sector. Participation in the ADR processes is voluntary, and arbitration agreements

are legally enforceable. Mediated agreements are not enforceable, but are reported

to enjoy a high compliance rate. Panelists are well-trained, and they may collect fees

151 Summary of the case taken from  Ibid. For more information on the South African project see Appendix B of the
publication.
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for their work. IMSSA finances its ADR work through a mix of fee-for-service (about

20 percent) and donor funding. Its caseload has grown from 44 cases in 1984 to

almost 1500 in 1996. Cases can be handled within a few days. There is no system-

atic follow-up or monitoring, although satisfaction appears to be high.

Goals: 

IMSSA’s program began in the 1980s to address tensions and poor relations

between management and labor. It was established to overcome the ineffectiveness

(costly, time-consuming with low user satisfaction) of the government-run labor dis-

pute resolution system. With the political transition in South Africa, IMSSA’s ADR

program has served as a model for the new governmental structure for addressing

labor disputes—the Commission for Conciliation, Mediation, and Arbitration

(CCMA).

Design: 

IMSSA’s program uses Western ADR models, which fit well with the institution-

al and cultural norms within the industrial relations sector. IMSSA’s organizational

and institutional creativity has been instrumental in its continuing success, as these

qualities have helped it to adapt its program to meet challenges to its financial

resources and to its mandate posed by the recent political transition and accompa-

nying changes.

Operation: 

Other factors important to IMSSA’s success include: the large number and good

training of the panelists; the high unmet demand for dispute resolution services in

this sector; and the consequent support for the program from labor and manage-

ment, its key constituents. Its relationship to legal structures has been clarified and

strengthened with a 1995 law; IMSSA’s clear independence from an ineffective and

illegitimate legal system and government structure was critical to its success at the

time of IMSSA’s origins and until the transition to the new government, though it is

now working closely with the new CCMA.

Impact: 

In terms of providing cheaper, quicker, more satisfactory resolution of labor dis-

putes, IMSSA cites its ever-increasing caseload as evidence, although there is no sys-

tematic evaluation of its work. IMSSA’s impact in the ADR field is established by the

proliferation of ADR programs and particularly by the creation of CCMA. IMSSA can

also take credit for developing leadership at the grassroots level. One of its former

founders and director is now the head of the CCMA. IMSSA faces new challenges
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in the face of the new government ADR system, and plans to complement and sup-

plement CCMA work, and branch out into more specialized services. Modifications

of the funding sources to rely more on fee-for-service work are also planned.

Case 10: Sri Lanka: Government-supported Community
Mediation152

Description: 

This case profiles Sri Lanka’s community mediation program, which dates to

1990. The Sri Lankan program operates in all but the Northern and Eastern

provinces, which are affected by civil war. It includes 218 mediation boards, with

5,400 trained mediators, and has handled about half a million cases since 1990. The

program is based on a comprehensive Mediation Boards Act of 1988 (amended in

1997), and operates within a clear legal framework. The mediation boards are

appointed and operate at the community level, with immediate oversight by com-

missioners and general oversight by the National Mediation Boards Commission.

Cases appropriate for mediation include civil disputes and minor criminal offens-

es; certain kinds of cases in fact need certificates of non-settlement from the medi-

ation boards before they may be heard in court. Mediations are free to users; pro-

gram costs are covered by the Sri Lankan government, with some funding from

foundations. The mediation boards meet about once a week for approximately four

to eight hours, using public buildings. Each mediation board is comprised of a chair

and 12-30 mediators; individual panels for cases have three mediators. Satisfaction

with the program is high.

Goals: 

The boards were established by the ministry of justice for a number of reasons:

increase access to justice by reducing court backlog; increase access to the econom-

ically disadvantaged; replace the failed conciliation boards with a better ADR pro-

gram.

Design: 

The program attempts to improve on the failed conciliation boards by incorpo-

rating lessons learned from that experiment, especially problems of politicization of

personnel. Mediation is accepted by the population, and builds on indigenous con-

flict resolution systems.

152 Summary of the case taken from Ibid. For more information on the Sri Lanka project see Appendix B of the publication.
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Operation: 

To ensure the quality of dispute resolution services, the program provides train-

ing and ongoing oversight for mediators. The program relies heavily on volunteer

staff, and so is extremely cost-effective. However, stipends provided to staff should

be increased to ensure their costs are covered. Trainers are critical to operations but

also overburdened, and so additional training staff should be hired. High literacy

facilitates outreach and education, as well as the operation of the boards them-

selves.

Impact: 

Satisfaction by the mediation board users is very high; related compliance rates

are also high. Court delays have been reduced. The government needs to ensure

long-term financing as external funding becomes uncertain. Confidentiality of the

mediation process needs to be improved. A lurking problem to continued success

is the developing backlog of cases to be mediated.

Case 11: Ukraine: NGO Mediation of Civil and Commercial
Disputes153

Description: 

As Ukraine emerges from the Soviet system and attempts to privatize, build civil

society, and move to reform its justice system, a well-functioning ADR system may

help further these goals. USAID is supporting an NGO, the Ukraine Mediation

Group (UMG), in its work mediating commercial disputes as well as a broad range

of civil disputes, consistent with strategic objectives aimed at legal and economic

reform and increased democratic participation. USAID recently began to support the

UMG, which had previously secured funding through grants from other foundations

and organizations.

This case profiles the UMG’s mediation program, which is essentially a network

of mediation organizations now in four cities: Donetsk (the first), Lugansk, Odessa,

and a new office in Kiev. UMG trains mediators, offers a clearinghouse for those

seeking mediation (matching mediators with clients), and consults with enterprises.

Although commercial and labor disputes, as well as disputes related to privatization,

will eventually be the target of UMG efforts, UMG will take any type of civil case.

Mediators in the network are trained and certified by the UMG. The program is still

relatively small: from January 1996 to March 1997, the three active offices accepted

a total of 61 applications for mediation, and 26 were actually mediated.

153 Summary of the case taken from  Ibid. For more information on the Ukrainian project see Appendix B of the publication.
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Goals: 

UMG’s stated goal is “creating conditions for peaceful work and the stable devel-

opment of national industries, the essential factors in building a healthy economy.”

This goal is consistent with a number of USAID’s SOs, with the hope that the UMG’s

programs will help expedite the process of privatization and help move other eco-

nomic restructuring projects forward more effectively. Potential users are the busi-

nessmen and others involved in commercial disputes who are loath to use the court

system, which is plagued by delays and high costs.

Design: 

The mediation program follows developed country mediation models. Outreach

is through UMG’s collateral activities, such as university-based seminars on ADR. The

greatest design challenges include developing monitoring and evaluation in a socie-

ty fearful of providing the necessary information, as well as financial sustainability.

Operation: 

The program provides extensive training of mediators, although quality control

is difficult due to the problems in monitoring mentioned above. Current laws

severely limiting permissible sources of NGO funding have spawned insufficient

and unsustainable funding strategies, and laws must be changed to permit fee for

service charges. The relationship between ADR and the court system must also be

clarified through legislation.

Impact: 

UMG’s mediation program has great potential to impact the commercial sector,

as well as developing civil society, particularly as interest and enthusiasm for it

grows. It must first overcome significant legal obstacles in securing sustainable

funding, as well as cultural obstacles to open sharing of information and effective

monitoring of mediations
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Arbitration 

Arbitration is a private process where disputing parties agree that one or several

individuals can make a decision about the dispute after receiving evidence and

hearing arguments. Arbitration is different from mediation because the neutral arbi-

trator has the authority to make a decision about the dispute. The arbitration

process is similar to a trial in that the parties make opening statements and present

evidence to the arbitrator. Compared to traditional trials, arbitration can usually be

completed more quickly and is less formal. For example, often the parties do not

have to follow state or federal rules of evidence and, in some cases, the arbitrator

is not required to apply the governing law. 

After the hearing, the arbitrator issues an award. Some awards simply announce

the decision (a bare bones” award), and others give reasons (a “reasoned award).

The arbitration process may be either binding or non-binding. When arbitration is

binding, the decision is final, can be enforced by a court, and can only be appealed

on very narrow grounds. When arbitration is non-binding, the arbitrator’s award is

advisory and can be final only if accepted by the parties. 

In court-annexed arbitration, one or more arbitrators, usually lawyers, issue

a non-binding judgment on the merits after an expedited, adversarial hearing. The

arbitrator’s decision addresses only the disputed legal issues and applies legal stan-

dards. Either party may reject the non-binding ruling and proceed to trial; some-

times, cost sanctions may be imposed in the event the appellant does not improve

his/her position in court. This process may be mandatory or voluntary. 

Examples: USA—used in federal and state courts, mainly in small and moderate-

sized tort and contract cases, where the costs of litigation are often much greater

154 Descriptions of procedures are adapted from the dictionary of American Bar Association, CPR (2001).ADR Suitability
Guide (Featuring Mediation Analysis Guide). New York, CPR Institute for Dispute Resolution.; Niemic, R. J., Donna
Stienstra, et al. (2001). Guide to Judicial Management of Cases in ADR, Federal Judicial Center.;Arnold,T. (1995).“A
Vocabulary of Alternative Dispute Resolution.” and other publication in the bibliography.
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than the amounts at stake; Japan—appellate ADR (Iwai 1991); Bolivia Case Study—

pilot project. 

Private (v. court-annexed) arbitration may be “administered” or managed by

private organizations, or non-administered” and managed by the parties. The deci-

sions of arbitrators in private arbitration may be non-binding or binding. Binding

arbitration decisions typically are enforceable by courts and not subject to appel-

late review, except in the cases of fraud or other defect in the process. Often bind-

ing arbitration arises from contract clauses providing for final and binding arbitra-

tion as the method for resolving disputes. Examples: South Africa Case Study-

IMSSA; Thailand-commercial arbitration (Worawattanamateekul 1996); Bolivia case

study-Chambers of Commerce centers.

Early Neutral Evaluation

Early neutral evaluation is a process that may take place soon after a case has been

filed in court. The case is referred to an expert, usually an attorney, who is asked

to provide a balanced and unbiased evaluation of the dispute. The parties either

submit written comments or meet in person with the expert. The expert identifies

each side’s strengths and weaknesses and provides an evaluation of the likely out-

come of a trial. This evaluation can assist the parties in assessing their case and may

propel them towards a settlement. 

Mediation 

Mediation is a private process where a neutral third person called a mediator helps

the parties discuss and try to resolve the dispute. The parties have the opportunity

to describe the issues, discuss their interests, understandings, and feelings, provide

each other with information and explore ideas for the resolution of the dispute.

While courts can mandate that certain cases go to mediation, the process remains

voluntary’ in that parties are not required to come to agreement. The mediator does

not have the power to make a decision for the parties, but can help the parties find

a resolution that is mutually acceptable. The only people who can resolve the dis-

pute in mediation are the parties themselves. There are a number of different ways

that mediation can proceed. Most mediations start with the parties together in a joint

session. The mediator will describe how the process works, will explain the medi-

ator’s role and will help establish ground rules and an agenda for the session.

Generally, parties then make opening statements. Some mediators conduct the

entire process in a joint session. However, other mediators will move to separate

sessions, shuttling back and forth between the parties. If the parties reach an agree-

ment, the mediator can help reduce the agreement to a written contract, which may

be enforceable in court. 
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Conciliation is a type of mediation whereby the parties to a dispute use a neu-

tral third party (a conciliator), who meets with the parties separately in an attempt to

resolve their differences. Conciliation differs from arbitration in that the conciliation

process, in and of itself, has no legal standing, and the conciliator usually has no

authority to seek evidence or call witnesses, usually writes no decision, and makes

no award. Conciliation differs from mediation in that the main goal is to conciliate,

most of the time by seeking concessions. In mediation, the mediator tries to guide the

discussion in a way that optimizes parties’ needs, takes feelings into account and

reframes representations. In conciliation the parties seldom, if ever, actually face each

other across the table in the presence of the conciliator, instead a conciliator meets

with the parties separately (“caucusing”). Such form of conciliation (mediation) that

relies on exclusively on caucusing is called “shuttle diplomacy”. 

Mini-Trial 

A mini-trial is a private, consensual process where the attorneys for each party make

a brief presentation of the case as if at a trial. The presentations are observed by a

neutral advisor and by representatives (usually high-level business executives) from

each side who have authority to settle the dispute. At the end of the presentations,

the representatives attempt to settle the dispute. If the representatives fail to settle

the dispute, the neutral advisor, at the request of the parties, may serve as a medi-

ator or may issue a non-binding opinion as to the likely outcome in court. 

Negotiation 

Negotiation is a voluntary and usually informal process in which parties identify

issues of concern, explore options for the resolution of the issues, and search for a

mutually acceptable agreement to resolve the issues raised. The disputing parties

may be represented by attorneys in negotiation. Negotiation is different from medi-

ation in that there is no neutral individual to assist the parties negotiate. 

Neutral Fact-Finding

Neutral fact-finding is a process where a neutral third party, selected either by the

disputing parties or by the court, investigates an issue and reports or testifies in

court. The neutral fact-finding process is particularly useful for resolving complex

scientific and factual disputes. 

Ombuds 

An ombuds is a third party selected by an institution – for example, a university, hos-

pital or governmental agency – to investigate complaints by employees, clients or con-
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stituents. The ombuds works within the institution to investigate the complaints inde-

pendently and impartially. The process is voluntary, private and non-binding. 

Private Judging 

Private judging is a process where the disputing parties agree to retain a neutral per-

son as a private judge. The private judge, who is often a former judge with expert-

ise in the area of the dispute, hears the case and makes a decision in a manner sim-

ilar to a judge. Depending on court rules, the decision of the private judge may be

appealable in the public courts. 

Settlement Conferences 

A settlement conference is a meeting in which a judge or magistrate assigned to the

case presides over the process. The purpose of the settlement conference is to try

to settle a case before the hearing or trial. Settlement conferencing is similar to

mediation in that a third party neutral assists the parties in exploring settlement

options. Settlement conferences are different from mediation in that settlement con-

ferences are usually shorter and typically have fewer roles for participation of the

parties or for consideration of non – legal interests. 

Summary Jury Trial

In summary jury trials, attorneys for each party make abbreviated case presentations

to a mock six-member jury (drawn from a pool of real jurors), the party represen-

tatives and a presiding judge or magistrate. The mock jury renders an advisory ver-

dict. The verdict is frequently helpful in getting a settlement, particularly where one

of the parties has an unrealistic assessment of their case.

Settlement Week 

In a typical settlement week, a court suspends normal trial activity and, aided by

volunteer mediators, sends numerous trial-ready cases to mediation sessions held at

the courthouse. The mediation sessions may last several hours, with additional ses-

sions held as needed. Cases unresolved during settlement week return to the court’s

regular docket for further pretrial or trial proceedings as needed. If settlement

weeks are held infrequently and are a court’s only form of ADR, parties who want

to use ADR may have to look outside the court or may incur additional litigation

expenses while cases await referral to settlement week. This can be overcome by

regularly offering at least one other form of ADR.
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Case Evaluation (“Michigan mediation”) 

Case evaluation provides litigants in trial ready cases with a written, non-binding

assessment of the case’s value. The assessment is made by a panel of three attor-

neys after a short hearing. If the panel’s assessment is accepted by all parties, the

case is settled for that amount. If any party rejects the panel’s assessment, the case

proceeds to trial. This arbitration-like process has been referred to as “Michigan

mediation” because it was created by the Michigan state courts and subsequently

used by the federal district courts in Michigan as well.°1 324. See, e.g., WI). Mich.

Civ. R. 16.5. 134 

Med-Arb., or Mediation-Arbitration: An example of multi-step ADR, parties

agree to mediate their dispute with the understanding that any issues not settled by

mediation will be resolved by arbitration, using the same individual to act as both

mediator and arbitrator. The parties may, however, be unwilling to speak candidly

during the mediation when they know the neutral may ultimately become a deci-

sion maker. They might believe that the arbitrator will not be able to set aside unfa-

vorable information learned during the previous mediation. Additional related

methods have evolved to address this problem: 

In Co-Med-Arb, different individuals serve as neutrals in the arbitration and

mediation sessions, although they both may participate in the parties’ initial

exchange of information. In Arb-Med, the neutral first acts as arbitrator, writing up

an award and placing it in a sealed envelope. The neutral then proceeds to a medi-

ation stage, and if the case is settled in mediation, the envelope is never opened.

Fact-finding: A process by which a third party renders binding or advisory

opinions regarding facts relevant to a dispute. The third party neutral may be an

expert on technical or legal questions may be representatives designated by the par-

ties to work together, or may be appointed by the court. 

Judge-Hosted Settlement Conference: In this court-based ADR process, the

settlement judge (or magistrate) presides over a meeting of the parties in an effort

to help them reach a settlement. Judges have played a variety of roles in such con-

ferences, articulating opinions about the merits of the case, facilitating the trading

of settlement offers, and sometimes acting as a mediator. Examples: USA—This is

the most common form of ADR used in US federal and state courts; Japan-judge as

neutral may implement three ADR procedures (Jardine 1996). 

Private Judging: A private or court-connected process in which parties empow-

er a private individual to hear and issue a binding, principled decision in their case.

The process may be agreed upon by contract between the parties, or authorized by

statute (in which case it is sometimes called Rent-a-Judge).
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Settlement Week: Typically, a court suspends normal trial activity for the week

and with the help of volunteer lawyers, mediates long-pending civil cases.

Mediation sessions may last an hour or two. Unresolved cases go back on the

court’s docket. Examples: USA—used more widely in state than federal courts. 

Summary Jury Trial: A flexible, voluntary or involuntary non-binding process

used mainly to promote settlement in order to avoid protracted jury trials. After a

short hearing in which the evidence is provided by counsel in abbreviated form

(but usually following fixed procedural rules), the mock jury gives a non-binding

verdict, which may then be used as a basis for subsequent settlement negotiations. 

Negotiated Rule-making, Regulatory Negotiation or “Reg-Neg”: Used by

governmental agencies as an alternative to the more traditional approach of issuing

regulations after a lengthy notice and comment period. Instead, agency officials and

affected private parties meet under the guidance of a neutral facilitator to engage

in joint negotiation and drafting of the rule. The public is then asked to comment

on the resulting, proposed rule. By encouraging participation by interested stake-

holders, the process makes use of private parties’ perspectives and expertise, and

can help avoid subsequent litigation over the resulting rule.



Appendix C: Sample Mediation/
ADR Clauses and Corporate Pledges

Sample Mediation/ADR Clauses

CPR MODEL STAND-ALONE MEDIATION CLAUSE

“The parties shall attempt in good faith to resolve any dispute arising out of or relat-

ing to this Agreement promptly by confidential mediation under the CPR Mediation

Procedure [then currently in effect OR in effect on the date of this Agreement], before

resorting to arbitration or litigation. Unless otherwise agreed, the parties will select a

mediator from the CPR Panels of Distinguished Neutrals.”

CPR MODEL MULTI-STEP DISPUTE RESOLUTION CLAUSE

Negotiation

Negotiation Between Executives

“(A) The parties shall attempt (Boettger) to resolve any dispute arising out of or relat-

ing to this (Fisher R.) (Bazerman and Gillespie) promptly by negotiation between

executives who have authority to settle the controversy and who are at a higher level

of management than the persons with direct responsibility for administration of this

contract. Any person may give the other party written notice of any dispute not

resolved in the normal course of business. Within (Ancona) days after delivery of the

notice, the receiving party shall submit to the other a written response. The notice

and response shall include (a) a statement of that party’s position and a summary

of arguments supporting that position, and (b) the name and title of the executive

who will represent that party and of any other person who will accompany the exec-

utive. Within (Albin) days after delivery of the initial notice, the executives of both

parties shall meet at a mutually acceptable time and place, and thereafter as often

as they reasonably deem necessary, to attempt to resolve the dispute. [All reasonable

requests for information made by one party to the other will be honored.]
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All negotiations pursuant to this clause are confidential and shall be treated as

compromise and settlement negotiations for purposes of applicable rules of evi-

dence.”

Mediation

“(B) If the dispute has not been resolved by negotiation as provided herein within

[45] days after delivery of the initial notice of negotiation, [or if the parties failed to

meet within [30] days after delivery], the parties shall endeavor to settle the dispute by

mediation under the CPR Mediation Procedure [then currently in effect OR in effect

on the date of this Agreement], [provided, however, that if one party fails to partici-

pate in the negotiation as provided herein, the other party can initiate mediation

prior to the expiration of the [45] days.] Unless otherwise agreed, the parties will select

a mediator from the CPR Panels of Distinguished Neutrals.”

Arbitration

“(C) Any dispute arising out of or relating to this [Agreement] [Contract], including

the breach, termination or validity thereof, which has not been resolved by media-

tion as provided herein [within [45] days after initiation of the mediation procedure]

[within [30] days after appointment of a mediator], shall be finally resolved by arbi-

tration in accordance with the CPR Rules for Non-Administered Arbitration [then

currently in effect OR in effect on the date of this Agreement], by [a sole arbitrator]

[three independent and impartial arbitrators, of whom each party shall designate

one] [three arbitrators of whom each party shall appoint one in accordance with the

‘screened’ appointment procedure provided in Rule 5.4] [three independent and

impartial arbitrators, none of whom shall be appointed by either party]; [provided,

however, that if one party fails to participate in either the negotiation or mediation

as agreed herein, the other party can commence arbitration prior to the expiration

of the time periods set forth above.] The arbitration shall be governed by the Federal

Arbitration Act, 9 U.S.C. §§1 et seq., and judgment upon the award rendered by the

arbitrator(s) may be entered by any court having jurisdiction thereof. The place of

arbitration shall be [city, state].”

American Arbitration Association (Mediation)

Mediation clause 1 

If a dispute arises out of or relates to this contract, or the breach thereof,

and if the dispute cannot be settled through negotiation, the parties agree

first to try in good faith to settle the dispute by mediation administered by
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the American Arbitration Association under its Commercial Mediation

Procedures before resorting to arbitration, litigation, or some other dispute

resolution procedure. 

Mediation clause 2 

The parties hereby submit the following dispute to mediation administered

by the American Arbitration Association under its Commercial Mediation

Procedures [the clause may also provide for the qualifications of the medi-

ator(s), the method for allocating fees and expenses, the locale of meetings,

time limits, or any other item of concern to the parties]. An AAA adminis-

trator can assist the parties regarding selection of the mediator, scheduling,

pre-mediation information exchange and attendance of appropriate parties

at the mediation conference. It is prudent to include time limits on steps

prior to arbitration. Under a broad arbitration clause, the question of

whether a claim has been asserted within an applicable time limit is gener-

ally regarded as an arbitrable issue, suitable for resolution by the arbitrator. 
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Sample Corporate Pledges

The CPR International Institute for Conflict Prevention &
Resolution Center for Public Pledge

For Corporations:

“We recognize that for many disputes there is a less expensive, more effective

method of resolution than the traditional lawsuit. Alternative dispute resolution

(ADR) procedures involve collaborative techniques which can often spare business-

es the high costs of litigation. In recognition of the foregoing, we subscribe to the

following statements of principle on behalf of company and its domestic sub-

sidiaries:

In the event of a business dispute between our company and another company

which has made or will then make a similar statement, we are prepared to explore

with that other party resolution of the dispute through negotiation or ADR techniques

before pursuing full-scale litigation. If either party believes that that dispute is not

suitable for ADR techniques, or if such techniques do not produce results satisfacto-

ry to the disputants, either party may proceed with litigation.”

For Law Firms:

“We recognize that for many disputes there may be methods more effective for res-

olution than traditional litigation. Alternative dispute resolution (ADR) procedures –

used in conjunction with litigation or independently – can significantly reduce the

costs and burdens of litigation and result in solutions not available in court.

In recognition of the foregoing, we subscribe to the following statements of pol-

icy on behalf of our firm. First, appropriate lawyers in our firm will be knowledge-

able about ADR. Second, where appropriate, the responsible attorney will discuss

with the client the availability of ADR procedures so the client can make an

informed choice concerning resolution of the dispute.”



Appendix D: Why American 
Companies Choose Mediation or
Arbitration155

155 Excerpt taken from AAA (2003). Dispute-Wise Business Management. New York,American Arbitration Association.



Appendix E: Sample Memorandum
of Understanding
Background

As a part of the Alternative Dispute Resolution (ADR) program that has been

launched in Bosnia and Herzegovina back in January 2003, IFC/SEED (International

Finance Corporation/Southeast Europe Enterprise Development) has now decided

to initiate the roll out of the 2nd Court-referred Mediation Pilot Project in Bosnia

and Herzegovina. While the ongoing 1st Pilot Project revealed many challenges that

need to be dealt with, it also demonstrated that overall court-referred mediation is

an efficient and effective mean of resolving disputes and one that is likely to be

widely acceptable to the public and judicial system alike. 

IFC/SEED will enter into partnership with Sarajevo Municipal Court (hereinafter

the Court) in staging a pilot project, in the continuum of assessing mediation’s

results in practice. The intention of this intervention is to continue monitoring effec-

tive disputes resolution through mediation, as an alternative to the formal court

processes, and to foster support to end-users (primarily small and medium enter-

prises) in improving their access to justice. IFC/SEED will continue to carefully mon-

itor to what extent would this approach trigger and result in improving the efficien-

cy of the BiH courts focusing specifically on reducing average case load time, and

therefore assisting courts to decrease the level of backlog.

IFC/SEED’s partner on ADR program in Bosnia and Herzegovina is Association

of Mediators in Bosnia and Herzegovina (AoM BiH). The principles of AoM is to

provide a politically uncommitted forum in BiH which will serve for exchange of

ideas and experiences amongst mediators and to educate the judiciary and general

population about the mediation process. In addition, the AoM will follow the trends

and achievements in the area of alternative dispute resolution in the developed

countries, and work on modernization and promotion of these methods in Bosnia

and Herzegovina. The AoM plans to introduce mediation as a mechanism to help

reduce case load in courts all over Bosnia and Herzegovina and to offer citizens and

legal entities more efficient and sustainable method for dispute resolution.
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Duration of the Sarajevo Mediation Pilot Project (hereinafter Pilot project) is

established by the financing allocated by both IFC/SEED and CIDA (Canadian

International Development Agency), and this is until the end March, 2006. Decision

on whether Sarajevo Mediation Pilot Project activities would cease or would be con-

tinued would primarily be based on indicators received from the field team (proj-

ect dynamics, mediation response rate, settlement rate, etc.). IFC/SEED will consult

the Court prior to making any kind of decision in due time. 

nnnnnnnnnn

This Memorandum of Understanding is established between Sarajevo Municipal

Court and IFC/SEED on April 27, 2005, and will remain in effect until all activities

that are subject to this MOU are completed, but much understanding that funding

from IFC/SEED will cease at the latest in March, 2006. The parties hereby agree to

the following:

1. IFC/SEED will recruit consultancy expertise in order to secure already devel-

oped mediation methodology implementation within on-the-site project.

IFC/SEED will make sure that efforts put and know-how expertise gained

through initial pilot testing is utilized to maximum possible extent. 

2. IFC/SEED will establish the reporting structure between consultancy expertise

recruited, the Court and the AoM. Recruited consultancy will be assign to report

to IFC/SEED and will liaise with the Court and AoM in BiH, as local counter-

parts. Recruited expertise will lead the overall effort and will report to

IFC/SEED and will liaise with the Court and AoM, respectively. In the absence,

AoM will take over overseeing pilot project implementation (including provid-

ing mentoring to mediators).

3. IFC/SEED will deliver to the Court Pilot project description in writing, for both

Court’s review and Court’s agreement to the proposed methodology, and that

through this memorandum. 

4. IFC/SEED will cover the costs of preparing Pilot project and costs of its imple-

mentation. These costs include: consultancy services, mediators’ services, court

administrator, advisory committee meetings, training, data analyst,

printing/preparing promotional materials (print and video), printing and trans-

lating project related materials, mediation information disbursement to poten-

tial mediation clients.

5. The Court will suggest a staff to act as Court Administrator for the pilot project.

IFC/SEED will contract Court Administrator for his/her Pilot project related

duties. IFC/SEED will pay for the services provided by the Court Administrator
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during the timeframe of the Pilot project. Court Administrator will be primarily

based in the mediation center, but will be working closely with court staff in

preparing of selected cases. 

6. The Court will assign a team of judges, working primarily on Commercial cases,

to assist the Pilot team, primarily in suggesting and directing the cases to medi-

ation. Judges assigned to the Pilot team may act as pro bono mediators in accor-

dance to the existing regulations and provided Court’s President approval.

Please note: For those judges who will be cooperating with IFC/SEED on this

Pilot project, the Court will need to secure their enrollment and completion of

mediation preparatory training delivered by AoM and IFC/SEED. 

7. The Court will provide the IFC/SEED with information on the structure of the

court, i.e. organization of departments, their level of effort, and assign respon-

sible liaison staff to represent the Court at Advisory Committee meetings.

8. Court representative, Ms. Fatima Mrdovic, assigned to the Pilot project will

cooperate closely with the Pilot team leader, an IFC/SEED expert, in order to

exchange project-related information and will be reporting to IFC/SEED expert.

9. Pilot team leader, IFC/SEED expert will provide bi-weekly reporting to the

President of the Court, i.e. his Deputy/representative on the Pilot project devel-

opment status and respective project results. Moreover, IFC/SEED expert will be

reporting directly to IFC/SEED on overall Pilot project implementation.

10. Should there be any disputes between IFC/SEED and the Court during and/or

related to the implementation of this Project, they will be resolved by mutual

understanding in due time.

Sarajevo Municipal Court IFC/SEED

_______________________ _________________________     

Association of Mediators in Bosnia and Herzegovina

________________________



Appendix F: Training Case– 
World Bank ADR Project in Albania
Albania: Commercial Mediation & Arbitration
Project Case—Part I

In the year 2000, the World Bank approved a USD 9 million loan (“Legal and

Judicial Reform Project”) to the Government of Albania, to help strengthen the weak

institutional and governance capacity of the government, including its ability to

enforce its laws and regulations. This project included a component aimed at the

introduction of ADR in Albania, the “Albanian Commercial Mediation & Arbitration

Project” with a budget of USD 750,000 to be implemented in a 5 year framework

(June 2000 to September 2005). One of the goals defined within the project scope

was the introduction of mediation and arbitration as alternative means to resolve

commercial disputes outside the formal justice system.

The reason for including the introduction of ADR in Albania through a WB loan

project was not arbitrary. Three facts encouraged the introduction of ADR in the

country, therefore making sense (at the time) to include ADR as a component of a

broader Legal and Judicial Reform project:

1. Legal and Judicial Reform is a must for countries aspiring to join the European

Union (EU);

2. Albania needed to enforce the UN Convention on the Recognition and

Enforcement of Foreign Arbitral Awards (New York, 10 June 1958), that had

signed in June 27, 2001.

3. Different diagnostics from WB and IFC suggested that there was a considerable

need for reform in this area. A Study on Administrative Barriers to Investment

from the IFC’s Foreign Investment Advisory Service (FIAS) identified the

absence of credible legal commercial dispute resolution mechanisms amongst

the most important administrative barriers to attracting investments into Albania.

Additionally, results of a WB study indicated the numerous transaction costs
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and inefficiencies for businesses caused by the Albanian weak Court system.156

The study also showed that the cost of contract enforcement in Albania is con-

siderably higher than the regional average (cost of the formal court process in

Albania is 140% of the total case value including court fees and attorney fees).

Finally, the study showed that the biggest problem of the Albanian judicial sys-

tem is not a notorious backlog, like in other neighboring countries, but gover-

nance issues in the judicial system.

The implementation activities of the ADR component started at the beginning of

2002 with a biding process for a contract with Albania’s Ministry of Justice to intro-

duce ADR in Albania by creating a legal framework, to train mediators and arbitra-

tors and to set up a commercial ADR Centre in Albania. The contract was awarded

to the Canadian company Gowlings. 

The first activity implemented by Gowlings and the project implementation team

led by the WB task manager of ADR component was the creation in December 2002

of the Albanian Arbitration and Mediation Center (MEDART). MEDART was estab-

lished as an independent, private and non profit organization with the primary func-

tion of: maintaining a roster of mediators & arbitrators; administering rules and pro-

cedures; providing case management; promoting the use of mediation and arbitra-

tion for resolving commercial disputes; increasing awareness, and; training media-

tors & arbitrators. MEDART had no competition in Albania, it was the only institu-

tion offering commercial mediation services.

In a different front, Gowlings participated with the Albanian Ministry of Justice

in the preparation of the Mediation Law. The draft law was harmonized with

UNCITRAL’s Model Law and then submitted to Parliament. The new “Law on

Mediation” was enacted in June 2003.

At that same time, MEDART center officially open, with one full time staff on

board, his Executive Director, Fatbardh Ademi. The Center was going to be fully

financed by the WB funds until they reached financial sustainability in the medium

term.

Within its project scope, Gowlings also started providing training to the legal

community on the new ADR system. They trained 10 arbitrators and 4 mediators,

mainly experienced lawyers who have been subsequently certified by the Ministry

of Justice. 

Finally, around October 2003, MEDART with the assistance from Gowlings and

the project implementation team started the public awareness campaign. The

Center’s outreach and education strategy focused on overcoming resistance by dif-

156 See Building Market Institutions in South Eastern Europe,WB and EBRD, 2003.
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ferent stakeholders by clearly communicating – through a variety of means like

media – the message that ADR is results oriented, cost effective, and typically faster

than litigation in the courts.

All of these activities resulted in 0 cases being referred to mediation 
by Courts. 

The main reasons for the lack of success were the following:

n No support from the legal community to help introduce mediation: (i) courts

non responding to the requests for cooperation; (ii) lawyers (trained mediators

and arbitrators) do little efforts in promoting ADR by direct contact with busi-

ness clients.

n Lack of trust among private sector (business) for ADR mechanisms which are

not promoted by the courts or lawyers.

n Ministry of Justice implementing the WB’s project but with no real instruction-

al authority over the Courts, i.e. Courts completely independent in making deci-

sions regarding the support for ADR.

In November 2003, looking for solutions to obtain more positive results, the WB

team contacted the Southeast Europe Enterprise Development IFC Facility (SEED),

what is now PEP SE, looking for cooperation and support in this initiative. A Business

Development Officer (BDO) from the Albania SEED Office was asked by SEED man-

agement to work with our colleagues in the WB and consider the possibility of sup-

porting this initiative and proposing a way forward. The BDO, an Albanian, who

knows the local context and stakeholders extremely well believes that SEED can

make this project successful and decides to inform her boss in Albania positively

about the continuation of the WB Mediation project. This is the context in which the

BDO will have to work to make mediation successful in Albania.

The participants can be divided into 5 groups (around 5 people per group).

Each of the groups will design a strategy of how they would proceed if they were

part of the SEED team in Albania. Each group will have to work on the way for-

ward in the specific area described below:

GROUP 1: What would you do to obtain the support and collaboration of the legal

community to introduce ADR?

GROUP 2: What are the incentives that you would offer the private sector to con-

vince them that ADR is an alternative solution to corruption and court

malfunctioning in dealing with commercial disputes?
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GROUP 3: What solutions would you offer in order to overcome the problem of

the courts not responding to the project implementation unit and the

Ministry of Justice request to refer cases to mediation?

GROUP 4: How would you deal with the Ministry of Justice to resolve the issue

of the courts not reporting to them and to have more commitment from

the Ministry regarding the implementation of the project?

GROUP 5: How would you use MEDART in the next phases of the project? What

would you change about MEDART, if anything?

Albania: Commercial Mediation & Arbitration
Project Case—Part II

Results of the Project since SEED’s Involvement

In March 2004 IFC/SEED and MEDART sign a Partnership Agreement to work

together on raising public acceptance on mediation and to increase the capacities

of the MEDART center to better serve the market and attract businesses to use medi-

ation and arbitration as efficient alternatives to the formal court system. The main

goal of the partnership was to create better opportunities for access to justice for

SMEs through building an operational, effective and sustainable Commercial ADR

Service Center and by raising awareness of ADR as a faster, cheaper and more effi-

cient mechanism within the business community. Project activities included:

n Organization of National ADR conference with international presence;

n 6 half-day presentations to a total of 350 businesses;

n Promotion of ADR through a number of media programs and promotional

materials;

n Two 1-day introductory mediation trainings delivered by MEDART to an audi-

ence of 44 judges;

At the same time MEDART center continued working with Gowlings under the

scope of the project approved by the project implementation team and the WB. At

the end of 2004, a pilot project for case referral from the courts was designed as the

vehicle to achieve success in this project. The aim of the pilot was to facilitate cases

referral from the 1st instance Court in Tirana to the MEDART Center. In an effort to

fully support the use of mediation, the Board of Directors of the MEDART Center

allowed for fully subsidized mediations. The mediators and arbitrators were to be

paid by the Center through the funds made available by the WB/PIU for the entire

project.
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In a meeting attended by the Albanian Chief Justice, the MEDART team and the

judges from the selected partner court, the judges expressed full support to the project,

but indicated their concern over proper procedures being respected and parties being

mandated to mediate. IFC/SEED assisted this initiative by providing introductory train-

ings to the commercial department judges. The pilot was developed in two phases.

Phase I: Introduction of the pilot initiative. Three months after the pilot project

was started only 10 cases had been referred to mediation and the success rate of

cases resolved remained zero, as none of the mediations took place due to lack of

consent from both parties in conflict to participate. 

Phase II: After the failure of phase I, MEDART’s Board of Directors designed the

strategy for the Phase 2 of the pilot project. The strategy recommended that the par-

ties should be informed of the possibility to mediate at the first Court hearing.

Unfortunately, this proposal was rejected by the court. Instead, the Court agreed to

allow MEDART to have access to the claims filled in Court, assess if the case was

suitable for mediation and contact the parties directly. Two people were hired to

assist in this activity – one to select cases suitable for mediation and the other to

provide information on ADR to parties in the court.

Phase two lasted for an additional three months. A total of 30 cases were select-

ed for mediation. Of these cases, 20% of them could not be held due to difficulties

in contacting the two parties (wrong addresses, no responses), and in 35% of the

cases only one party accepted mediation. The rest of the cases were held with lit-

tle success in terms of success rate and funds released due to the solution of the

cases. Phase II was analyzed in some detail and the following conclusions were

made: 

n The number of suitable cases was rather low (only 30);

n Parties not being accessible and not being willing to mediate was one of the

major obstacles to the success of the project;

n Courts failed to provide full support to the project, i.e. the judges remained idle

in the efforts to promote ADR between the parties in conflict;

n Lawyers’ opposition to mediation as an alternative to formal court process.

SEED’s Exit Strategy

After a series of consultations with the management team, the General Manager of

IFC/SEED considered dropping their support in the project. SEED’s project team

asked to approach the Ministry of Justice and seek their more active involvement in

the project, primarily in terms of fostering judges’ support to introduction of medi-

ation in Tirana’s 1st Instance Court. 
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A letter to the Ministry was sent asking for support in this matter. The Ministry

expressed their full support for the project but stated that unfortunately, they have

no formal authority over courts and cannot instruct them to participate fully in the

pilot project. 

This was a clear signal for IFC/SEED’s General Manager to instruct dropping the

project and wait until the Ministry and other relevant institutions (School of

Magistrates and High Judicial Council)157 could reconsider their involvement and

provide more substantive support to the introduction of mediation. 

Compare the real results of the project with the proposals from the participants

and discuss what were the key issues that hampered the project implementation to

be more successful.

157 The School of Magistrates is the institution in charge for the continuous education of judges .The High Judicial
Council is an Independent institution in charge of overall monitoring of the courts’ work.



Appendix G: Samples of 
Mediation Procedures
CENTER FOR EFFECTIVE DISPUTE RESOLUTION (CEDR) 
MEDIATION RULES.

MODEL MEDIATION PROCEDURE AND AGREEMENT (ninth edition)

Summary of changes

The following ninth edition of the Model Mediation Procedure and Agreement has

been updated from the previous edition. Summarised below are the main changes.

Procedure

Paragraph 2

The following wording in bullet point 4 “assist the Parties in drawing up any writ-

ten settlement agreement” has been replaced by “facilitate the drawing up of any

settlement agreement”.

This change is to clarify the mediator’s role in relation to drawing up the settlement

agreement.

Paragraph 6

The following has been has been deleted from Paragraph 6 of the previous edition

as it is merely a repetition of the wording in paragraph 4 of the agreement

“The person signing the Mediation Agreement on behalf of each Party will be

deemed to be agreeing, on behalf of both the Party he/she represents and all per-

sons present on that Party’s behalf at the Mediation, to be bound by the provisions

of this Model Procedure.”

Paragraph 14

To be consistent with CEDR’s mediator code of conduct, withdrawal by the media-

tor, at their discretion has been added as terminating the mediation.



Samples of Mediation Procedures  131

Paragraph 18

Includes specific reference to mediator’s duty of confidentiality when in private ses-

sion/caucus. This was previously only mentioned in the guidance notes.

Paragraph 19

This paragraph now sets out more exceptions to confidentiality to take into account

legal obligations under The Proceeds of Crime Act 2002 and similar legislation.

Guidance notes

Paragraph 14

The guidance notes now give more specific examples of situations where a media-

tor may withdraw but these are not intended to be restrictive.

Paragraph 18

Explanatory note for the changes to paragraph 18 of the procedure.

Model Mediation Procedure and Agreement

Mediation Agreement

1. The parties (“the Parties”) to the dispute in question (“the Dispute”), the

Mediator and the Centre for Effective Dispute Resolution (“CEDR Solve”) will

enter into an agreement (“the Mediation Agreement”) based on the CEDR

Model Mediation Agreement in relation to the conduct of the Mediation. This

procedure (“the Model Procedure”) will be incorporated into, form part of, and

may be varied by, the Mediation Agreement.

The Mediator

2. CEDR Solve will, subject to the agreement of the Parties or any court order,

nominate an independent third party(ies) (“the Mediator”). The Mediator, after

consultation with the Parties where appropriate,will:

n attend any meetings with any or all of the Parties preceding the mediation, if

requested or if the Mediator decides this is appropriate and the Parties agree;

n read before the Mediation each Case Summary and all the Documents sent to

him/her (see paragraph 7 below);
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n chair, and determine the procedure for, the Mediation;

n facilitate the drawing up of any settlement agreement; and

n abide by the terms of the Model Procedure and the Mediation Agreement.

3. The Mediator (and any member of the Mediator’s firm or company) will not act

for any of the Parties individually in connection with the Dispute in any capacity

either during the currency of this agreement or at any time thereafter. The Parties

accept that in relation to the Dispute neither the Mediator nor CEDR Solve is an

agent of, or acting in any capac ity for, any of the Parties. The Parties and the

Mediator accept that the Mediator (unless an employee of CEDR Solve) is acting

as an independent contractor and not as an agent or employee of CEDR Solve.

Optional / additional wording

4. CEDR Solve, in conjunction with the Mediator, will make the necessary arrange-

ments for the Mediation including, as necessary:

n nominating, and obtaining the agreement of the Parties to, the Mediator;

n drawing up the Mediation Agreement;

n organising a suitable venue and dates;

n organising exchange of the Case Summaries and Documents;

n meeting with any or all of the Parties (and the Mediator if appointed), either

together or separately, to discuss any matters or concerns relating to the

Mediation; and

n general administration in relation to the Mediation.

5. If there is any issue about the conduct of the Mediation (including as to the

nomination of the Mediator) upon which the Parties cannot agree within a rea-

sonable time, CEDR Solve will, at the request of any Party, decide the issue for

the Parties, having consulted with them.

Participants

6. The Lead Negotiators must be sufficiently senior and have the full authority of

their respective Parties to settle the Dispute, without having to refer to anybody

else. If there is any restriction on that authority, this should be discussed with

CEDR Solve and/or the Mediator before the Mediation. Parties should inform

CEDR Solve prior to the date of Mediation of all persons attending the media-

tion on behalf of each Party.
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Exchange of information

7. Each Party will prepare for the other Party(ies), the Mediator and Assistant

Mediator sufficient copies of:

n a concise summary (“the Case Summary”) of its case in the Dispute; and

n all the documents to which the Summary refers and any others to which it may

want to refer in the Mediation (“the Documents”).

The Parties will exchange the Case Summary and Documents with each other at

least two weeks before the Mediation, or such other date as may be agreed between

the Parties and CEDR Solve, and send copies directly to the Mediator and Assistant

Mediator on the same date. Each Party will send a copy of the Case Summary to

CEDR Solve.

In addition, each Party may send to the Mediator (through CEDR Solve) and/or

bring to the Mediation further documentation which it wishes to disclose in confi-

dence to the Mediator but not to any other Party, clearly stating in writing that such

documentation is confidential to the Mediator and CEDR Solve.

8. The Parties should try to agree:

n the maximum number of pages of each Case Summary; and

n a joint set of Documents or the maximum length of each set of Documents.

The Mediation

9. The Mediation will take place at the arranged place and time stated in the

Mediation Agreement.

10. The Mediator will chair, and determine the procedure at, the Mediation.

11.No recording or transcript of the Mediation will be made.

12. If the Parties are unable to reach a settlement in the negotiations at the

Mediation, and only if all the

Parties so request and the Mediator agrees, the Mediator will produce for the Parties

a non-binding recommendation on terms of settlement. This will not attempt to

anticipate what a court might order but will set out what the Mediator suggests are

appropriate settlement terms in all of the circumstances.

Settlement agreement

13.Any settlement reached in the Mediation will not be legally binding until it has

been reduced to writing and signed by, or on behalf of, the Parties.
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Termination

14.Any of the Parties may withdraw from the Mediation at any time and shall

immediately inform the Mediator and the other representatives in writing. The

Mediation will terminate when:

n a Party withdraws from the Mediation; or

n the Mediator , at his/her discretion, withdraws from the mediation; or

n a written settlement agreement is concluded.

The mediator may also adjourn the mediation in order to allow parties to consider

specific proposals, get further information or for any other reason, which the medi-

ator considers helpful in furthering the mediation process. The mediation will then

reconvene with the agreement of the parties.

Stay of proceedings

15.Any litigation or arbitration in relation to the Dispute may be commenced or

continued notwithstanding the Mediation unless the Parties agree otherwise or

a court so orders.

Confidentiality etc.

16.Every person involved in the Mediation will keep confidential and not use for

any collateral or ulterior purpose all information (whether given orally, in writ-

ing or otherwise) arising out of, or in connection with, the Mediation, includ-

ing the fact of any settlement and its terms, save for the fact that the media-

tion is to take place or has taken place.

17.All information (whether oral, in writing or otherwise) arising out of, or in con-

nection with, the Mediation will be without prejudice, privileged and not

admissible as evidence or disclosable in any current or subsequent litigation

or other proceedings whatsoever. This does not apply to any information,

which would in any event have been admissible or disclosable in any such

proceedings.

18.The Mediator will not disclose to any other Party any information given to him

by a Party in confidence without the express consent of that Party.

19.Paragraphs 16 -18 shall not apply if, and to the extent that:

n all Parties consent to the disclosure; or

n the Mediator is required under the general law to make disclosure; or
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n the Mediator reasonably considers that there is a serious risk of significant harm

to the life or safety of any person if the information in question is not disclosed;

or

n the Mediator reasonably considers that there is a serious risk of his/her being

subject to criminal proceedings unless the information in question is disclosed.

20.None of the Parties to the Mediation Agreement will call the Mediator or CEDR

Solve (or any employee, consultant, officer or representative of CEDR Solve)

as a witness, consultant, arbitrator or expert in any litigation or other proceed-

ings whatsoever arising from, or in connection with, the matters in issue in the

Mediation. The Mediator and CEDR Solve will not voluntarily act in any such

capacity without the written agreement of all the Parties.

Fees, expenses and costs

21.CEDR Solve’s fees (which include the Mediator’s fees) and the other expenses

of the Mediation will be borne equally by the Parties. Payment of these fees

and expenses will be made to CEDR Solve in accordance with its fee sched-

ule and terms and conditions of business.

22.Each Party will bear its own costs and expenses of its participation in the

Mediation.

Exclusion of liability

23.Neither the Mediator nor CEDR Solve shall be liable to the Parties for any act or

omission in connection with the services provided by them in, or in relation to,

the Mediation, unless the act or omission is shown to have been in bad faith.

Guidance notes

The paragraph numbers and headings in these notes refer to the paragraphs and

headings in the Model Procedure.

The same terms (“the Parties” etc.) are used in the Model Procedure and the Model

Agreement.

Introduction

The essence of mediation is that it:

n involves a neutral third party to facilitate negotiations;

n is quick and inexpensive, without prejudice and confidential;



136 ADR Manual: Implementing Commercial Mediation

n enables the Parties to devise solutions which are not possible in an adjudica-

tive process, such as litigation or arbitration, and which may be to the benefit

of both/all Parties, particularly if there is a continuing business relationship;

n involves representatives of the Parties who have sufficient authority to settle. In

some cases, there may be an advantage in the representatives being individu-

als who have not been directly involved in the events leading up to the dispute

and in the dispute itself.

The procedure for the mediation is flexible and this Model Procedure can be adapt-

ed (with or without the assistance of CEDR Solve) to suit the Parties.

A mediation can be used:

n in both domestic and international disputes;

n whether or not litigation or arbitration has been commenced; and

n in two-party and multi-party disputes.

Rules or rigid procedures in the context of a consensual and adaptable process,

which is the essence of ADR, are generally inappropriate. The Model Procedure and

the Model Agreement and this Guidance note should be sufficient to enable parties

to conduct a mediation.

In some cases the agreement to conduct a mediation will be as a result of an “ADR

clause” (such as one of the CEDR Model Contract Clauses) to that effect in a com-

mercial agreement between the Parties, or a court order. Where that is the case the

Model Procedure and Mediation Agreement may need to be adapted accordingly.

The Model Agreement, which has been kept short and simple, incorporates the

Model Procedure (see paragraph 1).

The Mediation Agreement can vary the Model Procedure; the variations can be set

out in the body of the Mediation Agreement, or the Mediation Agreement can state

that variations made in manuscript (or otherwise) on the Model Procedure are to

be incorporated.

Mediation Agreement – paragraph 1

If CEDR Solve is asked to do so by a Party wishing to initiate a mediation, it will

approach the other Party(ies) to a Dispute to seek to persuade it/them to partici-

pate.

Alternatively, the Party who has taken the initiative in proposing the mediation may

wish to send a draft agreement based on the Model Agreement to the other

Party(ies).
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Representatives of the Parties (and the Mediator if he/she has been nominated) and

CEDR Solve may meet to discuss and finalise the terms of the Mediation Agreement.

The Mediator – paragraphs 2-3

The success of the Mediation will, to a considerable extent, depend on the skill of

the Mediator. CEDR Solve believes it is very important for the Mediator to have had

specific training and experience. CEDR Solve will propose mediators suitable for the

particular matter.

In some cases it may be useful to have more than one Mediator, or to have an inde-

pendent expert who can advise the Mediator on technical issues. All should sign

the Mediation Agreement, which should be amended as appropriate.

It is CEDR Solve’s practice, as part of its mediator development programme, to have

an assistant mediator (“the Assistant Mediator”) attend most mediations. The

Assistant Mediator signs the Mediation Agreement and falls within the definition

“the Mediator” in the Model Procedure and the Model Agreement.

It is advisable, but not essential, to involve the Mediator in any preliminary meet-

ing between the Parties.

CEDR Solve – paragraphs 4-5

The Model Procedure envisages the involvement of CEDR Solve because in most

cases this is likely to benefit the Parties and the Mediator and generally to facilitate

the setting up and conduct of the Mediation. The Model Procedure, however, can

be amended if CEDR Solve is not to be involved.

Participants – paragraph 6

The lead role in the mediation is usually taken by the Lead Negotiators, because the

commercial or other interests of the Parties will often take the negotiations beyond

strict legal issues.

The Lead Negotiator must have full authority to settle the Dispute, as detailed in the

text of paragraph 6.

Full authority means they are able to negotiate freely without restriction or limits on

their authority and that the representative does not need to refer to anyone outside

the mediation when negotiating and agreeing a settlement. If negotiating authority

is less than full, this fact should be disclosed to the other Party and to the Mediator

at least two weeks before the Mediation.

The Lead Negotiator should be at the Mediation throughout the whole day. It is easy

to forget that the mediation sessions often go well into the evening.
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In certain cases, for example claims involving public bodies and class actions, the

Lead Negotiator may only have the power to make a recommendation. In these cir-

cumstances the following clause should be substituted:

“the Lead Negotiator(s) [for Party ] will have full authority to make recommendations

on terms of settlement on behalf of its Party”.

Professional advisers, particularly lawyers, can, and usually do, attend the

Mediation. The advisers play an important role in the exchange of information, in

supporting their clients (particularly individuals) in the negotiations, advising their

clients on the legal implications of a settlement and in drawing up the settlement

agreement.

Exchange of information - paragraphs 7-8

Documentation which a Party wants the Mediator to keep confidential from the

other Party(ies) (e.g. a counsel’s opinion, an expert report not yet exchanged) must

be clearly marked as such. It can be disclosed confidentially to the Mediator by the

Party before or during the Mediation. It will not be disclosed by the Mediator or

CEDR Solve without the express consent of the Party.

One of the advantages of ADR is that it can avoid the excessive disclosure process

(including witness statements) which often blights litigation and arbitration. The

Documents should be kept to the minimum necessary to understand the Party’s

case and to give the Mediator a good grasp of the issues. The Summaries should be

similarly brief.

Should the Parties require CEDR Solve to conduct a simultaneous exchange of Case

Summaries and Documents, the following wording is suggested:

“Each party will send to CEDR Solve at least two weeks before the Mediation, or such

other date as may be agreed between the Parties and CEDR Solve, sufficient copies of:

n a concise summary (“the Case Summary”) of its case in the Dispute; and

n all documents to which the Summary refers and any others to which it may want

to refer in the Mediation (“the Documents”), which CEDR Solve will send simul-

taneously to the other Party(ies), the Mediator and Assistant Mediator.“

The Mediation - paragraphs 9-12

The intention of paragraph 12 is that the Mediator will cease to play an entirely

facilitative role only if the negotiations in the Mediation are deadlocked. Giving a

settlement recommendation may be perceived by a Party as undermining the

Mediator’s neutrality and for this reason the Mediator may not agree to this course
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of action. Any recommendation will be without prejudice and will not be binding

unless the Parties agree otherwise.

Settlement agreement - paragraph 13

If no agreement is reached, it is nonetheless open to the Parties to adjourn the

Mediation to another time and place. Experience shows that even where no agree-

ment is reached during the Mediation itself, the Parties will often reach a settlement

shortly after, as a result of the progress made during that Mediation.

Termination - paragraph 14

A mediator may withdraw from the mediation at any time if, in their view, there is

not a reasonable likelihood of the parties achieving a workable settlement ; or if in

their discretion there is any other reason that it would be inappropriate to contin-

ue with the mediation.

Stay of proceedings - paragraph 15

Although a stay may engender a better climate for settlement, it is not essential that

any proceedings relating to the Dispute be stayed. If they are stayed, it is the

responsibility of the Parties and their legal advisers to consider and, if necessary,

deal with the effect of any stay on limitation periods. Suggested wording for a stay,

which c an be incorporated into the Mediation Agreement, is:

“No litigation or arbitration in relation to the Dispute is to be commenced [Any exist-

ing litigation or arbitration in relation to the Dispute is to be stayed] from the date

of this agreement until the termination of the Mediation.”

Confidentiality - paragraphs 16-20

Documents which would in any event be disclosable will not become privileged by

reason of having been referred to in the Mediation and will therefore still be dis-

closable. The position on this may depend on the relevant jurisdiction and it is the

responsibility of the Parties and their legal advisers to consider and, if necessary,

deal with this.

If either Party wishes to keep confidential the fact the Mediation is taking place or

has taken place, paragraph 16 can be amended by replacing the wording “save for

the fact that the Mediation is to take place or has taken place” with the wording

“including the fact that the Mediation is to take place or has taken place”.

[Paragraph 18 provides an exception to the general requirement for confidentiality

where all Parties consent to disclosure or where the Mediator reasonably considers
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that there are public interest or similar reasons that would require disclosure to be

made; this would include any circumstances arising under the Proceeds of Crime

Act 2002 or any similar legislation.]

Fees, expenses and costs - paragraphs 21-22

The usual arrangement is for the Parties to share equally the fees and expenses of

the procedure, but other arrangements are possible. A Party to a Dispute, which is

reluctant to participate in mediation, may be persuaded to participate if the other

Party(ies) agree to bear that Party’s expenses. Parties may also amend the agree-

ment to identify that the costs of mediation may be taken into account in any court

orders if there is no settlement at the Mediation.

International disputes - language and governing law/jurisdiction

The Model Agreement can be easily adapted for international cross-border disputes

by the addition in the Mediation Agreement of wording along the following lines:

Language

The language of the Mediation will be [English]...Any Party producing documents or

participating in the Mediation in any other language will provide the necessary

translations and interpretation facilities.

Governing law and jurisdiction

The Mediation Agreement shall be governed by, construed and take effect in accor-

dance with, [English] law.

The courts of [England] shall have exclusive jurisdiction to settle any claim, dispute

or matter of difference which may arise out of, or in connection with, the

Mediation.”

Where the law is not English or the jurisdiction not England, the Mediation

Agreement may need to be amended to ensure the structure, rights and obligations

necessary for a mediation are applicable.
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Model Mediation Agreement

Parties

_______________________________________________________________(“Party A”)

_______________________________________________________________(“Party B”)

_______________________________________________________________(“Party C”)

etc.]

(jointly “the Parties”) Add full names and addresses

__________________________________________________________(“the Mediator”)

(“the Mediator”)

Centre for Effective Dispute Resolution Limited, 70 Fleet Street, London EC4Y 1EU

(“CEDR Solve”)

Dispute (“the Dispute”)

Add brief description of the Dispute.

Participation in the Mediation

1. The Parties will attempt to settle the Dispute by mediation (“the Mediation”).

The CEDR Model Mediation Procedure (“the Model Procedure”) [as varied by

this agreement] will determine the conduct of the Mediation and is incorporat-

ed into, and forms part of, this agreement. The definitions in the Model

Procedure are used in this agreement.

The Mediator

2. The Mediator[s] will be _______________________________________________

If an Assistant Mediator is appointed by CEDR Solve, he/she will be bound by

the terms of this agreement. The Mediator and Assistant Mediator will be

referred to individually and jointly as “the Mediator”.

Participants

3. At least one attendee on behalf of each Party at the Mediation will have full

authority to settle at the Mediation as set out in paragraph 6 of the Model

Procedure (“the Lead Negotiator”).
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4. Each representative in signing this agreement is deemed to be agreeing to the

provisions of this agreement on behalf of the Party he/she represents and all

other persons present on that Party’s behalf at the Mediation.

Place and time

5. The Mediation will take place on _______________________

Confidentiality

6. Each Party to the Mediation and all persons attending the Mediation will be

bound by the confidentiality provisions of the Model Procedure (paragraphs

16-20).

Mediation fee

7. The person signing this agreement on behalf of the Party he/she represents is

agreeing on behalf of that Party, to proceed on the basis of CEDR Solve’s stan-

dard terms and conditions including the mediation fee as previously agreed by

the Parties and CEDR Solve.

Law and jurisdiction

8. This agreement shall be governed by, construed and take effect in accordance

with, English law. The courts of England shall have exclusive jurisdiction to

settle any claim, dispute or matter of difference which may arise out of, or in

connection with, the Mediation.

Human Rights

9. The referral of the Dispute to mediation does not affect any rights that may

exist under Article 6 of the European Convention on Human Rights. If the

Dispute is not settled by the Mediation, the Parties’ rights to a fair trial remain

unaffected.

Model Procedure amendments

10.Set out amendments (if any) to the Model Procedure - see introduction to Model

Procedure guidance notes.

If any litigation or arbitration is to be stayed, paragraph 15 of the Model Procedure

should be excluded/deleted and wording along the following lines should be added
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in the agreement: “No litigation or arbitration in relation to the Dispute is to be com-

menced [Any existing litigation or arbitration in relation to the Dispute is to be

stayed] from the date of this agreement until the termination of the Mediation”.

Signed

On behalf of Party A _________________________________Date________________

On behalf of Party B _________________________________Date________________

On behalf of Party C _________________________________Date________________

On behalf of the Mediator _____________________________Date________________

On behalf of CEDR Solve _____________________________Date________________

CPR MEDIATION PROCEDURE

(Revised and effective as of April 1, 1998)

1. Agreement to Mediate

2. Selecting the Mediator

3. Ground Rules of Proceeding

4. Exchange of Information

5. Presentation to the Mediator

6. Negotiations

7. Settlement

8. Failure to Agree

9. Confidentiality

10. Form 1: Model Agreement for Parties and Mediator

1. Agreement to Mediate 

The CPR Mediation Procedure (the “Procedure”) may be adopted by agreement of

the parties, with or without modification, before or after a dispute has arisen. The

following provisions are suggested:
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A. Pre-dispute Clause

The parties shall attempt in good faith to resolve any dispute arising out of or

relating to this Agreement promptly by confidential mediation under the [then

current] CPR Mediation Procedure [in effect on the date of this Agreement],

before resorting to arbitration or litigation.

B. Existing Dispute Submission Agreement

We hereby agree to submit to confidential mediation under the CPR Mediation

Procedure the following controversy:

(Describe briefly)

2. Selecting the Mediator 

Unless the parties agree otherwise, the mediator shall be selected from the CPR Panels

of Neutrals. If the parties cannot agree promptly on a mediator, they will notify CPR

of their need for assistance in selecting a mediator, informing CPR of any preferences

as to matters such as candidates’ mediation style, subject matter expertise and geo-

graphic location. CPR will submit to the parties the names of not less than three can-

didates, with their resumes and hourly rates. If the parties are unable to agree on a

candidate from the list within seven days following receipt of the list, each party will,

within 15 days following receipt of the list, send to CPR the list of candidates ranked

in descending order of preference. The candidate with the lowest combined score

will be appointed as the mediator by CPR. CPR will break any tie.

Before proposing any mediator candidate, CPR will request the candidate to dis-

close any circumstances known to him or her that would cause reasonable doubt

regarding the candidate’s impartiality. If a clear conflict is disclosed, the individual will

not be proposed. Other circumstances a candidate discloses to CPR will be disclosed

to the parties. A party may challenge a mediator candidate if it knows of any circum-

stances giving rise to reasonable doubt regarding the candidate’s impartiality.

The mediator’s rate of compensation will be determined before appointment.

Such compensation, and any other costs of the process, will be shared equally by

the parties unless they otherwise agree. If a party withdraws from a multiparty

mediation but the procedure continues, the withdrawing party will not be respon-

sible for any costs incurred after it has notified the mediator and the other parties

of its withdrawal.

Before appointment, the mediator will assure the parties of his or her availabil-

ity to conduct the proceeding expeditiously. It is strongly advised that the parties

and the mediator enter into a retention agreement. A model agreement is attached

hereto as a Form.
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3. Ground Rules of Proceeding 

The following ground rules will apply, subject to any changes on which the parties

and the mediator agree.

a. The process is non-binding. 

b. Each party may withdraw at any time after attending the first session, and

before execution of a written settlement agreement, by written notice to the

mediator and the other party or parties. 

c. The mediator shall be neutral and impartial. 

d. The mediator shall control the procedural aspects of the mediation. The par-

ties will cooperate fully with the mediator. 

i. The mediator is free to meet and communicate separately with each party. 

ii. The mediator will decide when to hold joint meetings with the parties and

when to hold separate meetings. The mediator will fix the time and place

of each session and its agenda in consultation with the parties. There will

be no stenographic record of any meeting. Formal rules of evidence or pro-

cedure will not apply.

e. Each party will be represented at each mediation conference by a business

executive or other person authorized to negotiate a resolution of the dispute,

unless excused by the mediator as to a particular conference. Each party may

be represented by more than one person, e.g. a business executive and an

attorney. The mediator may limit the number of persons representing each

party. 

f. Each party will be represented by counsel to advise it in the mediation,

whether or not such counsel is present at mediation conferences. 

g. The process will be conducted expeditiously. Each representative will make

every effort to be available for meetings. 

h. The mediator will not transmit information received in confidence from any

party to any other party or any third party unless authorized to do so by the

party transmitting the information, or unless ordered to do so by a court of

competent jurisdiction. 

i. Unless the parties agree otherwise, they will refrain from pursuing litigation or

any administrative or judicial remedies during the mediation process or for a set

period of time, insofar as they can do so without prejudicing their legal rights.
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j. Unless all parties and the mediator otherwise agree in writing, the mediator

and any persons assisting the mediator will be disqualified as a witness, con-

sultant or expert in any pending or future investigation, action or proceeding

relating to the subject matter of the mediation (including any investigation,

action or proceeding which involves persons not party to this mediation). 

k. If the dispute goes into arbitration, the mediator shall not serve as an arbitra-

tor, unless the parties and the mediator otherwise agree in writing. 

l. The mediator may obtain assistance and independent expert advice, with the

prior agreement of and at the expense of the parties. Any person proposed as

an independent expert also will be required to disclose any circumstances

known to him or her that would cause reasonable doubt regarding the candi-

date’s impartiality. 

m. Neither CPR nor the mediator shall be liable for any act or omission in con-

nection with the mediation, except for its/his/her own willful misconduct. 

n. The mediator may withdraw at any time by written notice to the parties (i) for

serious personal reasons, (ii) if the mediator believes that a party is not acting

in good faith, or (iii) if the mediator concludes that further mediation efforts

would not be useful. If the mediator withdraws pursuant to (i) or (ii), he or

she need not state the reason for withdrawal. 

4. Exchange of Information 

If any party has a substantial need for documents or other material in the posses-

sion of another party, or for other discovery that may facilitate a settlement, the par-

ties shall attempt to agree thereon. Should they fail to agree, either party may

request a joint consultation with the mediator who shall assist the parties in reach-

ing agreement.

The parties shall exchange with each other, with a copy to the mediator, the

names and job titles of all individuals who will attend the joint mediation session.

At the conclusion of the mediation process, upon the request of a party which

provided documents or other material to one or more other parties, the recipients

shall return the same to the originating party without retaining copies.

5. Presentation to the Mediator 

Before dealing with the substance of the dispute, the parties and the mediator will

discuss preliminary matters, such as possible modification of the procedure, place

and time of meetings, and each party’s need for documents or other information in

the possession of the other.
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At least 10 business days before the first substantive mediation conference,

unless otherwise agreed, each party will submit to the mediator a written statement

summarizing the background and present status of the dispute, including any set-

tlement efforts that have occurred, and such other material and information as the

mediator requests or the party deems helpful to familiarize the mediator with the

dispute. It is desirable for the submission to include an analysis of the party’s real

interests and needs and of its litigation risks. The parties may agree to submit joint-

ly certain records and other materials. The mediator may request any party to pro-

vide clarification and additional information.

The parties are encouraged to discuss the exchange of all or certain materials

they submit to the mediator to further each party’s understanding of the other

party’s viewpoints. The mediator may request the parties to submit a joint statement

of facts. Except as the parties otherwise agree, the mediator shall keep confidential

any written materials or information that are submitted to him or her. The parties

and their representatives are not entitled to receive or review any materials or infor-

mation submitted to the mediator by another party or representative without the

concurrence of the latter. At the conclusion of the mediation process, upon request

of a party, the mediator will return to that party all written materials and informa-

tion which that party had provided to the mediator without retaining copies there-

of or certify as to the destruction of such materials.

At the first substantive mediation conference each party will make an opening

statement.

6. Negotiations 

The mediator may facilitate settlement in any manner the mediator believes is

appropriate. The mediator will help the parties focus on their underlying interests

and concerns, explore resolution alternatives and develop settlement options. The

mediator will decide when to hold joint meetings, and when to confer separately

with each party.

The parties are expected to initiate and convey to the mediator proposals for set-

tlement. Each party shall provide a rationale for any settlement terms proposed.

Finally, if the parties fail to develop mutually acceptable settlement terms, before

terminating the procedure, and only with the consent of the parties, (a) the medi-

ator may submit to the parties a final settlement proposal; and (b) if the mediator

believes he/she is qualified to do so, the mediator may give the parties an evalua-

tion (which if all parties choose, and the mediator agrees, may be in writing) of the

likely outcome of the case if it were tried to final judgment, subject to any limita-

tions under any applicable mediation statutes/rules, court rules or ethical codes.
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Thereupon, the mediator may suggest further discussions to explore whether the

mediator’s evaluation or proposal may lead to a resolution.

Efforts to reach a settlement will continue until (a) a written settlement is

reached, or (b) the mediator concludes and informs the parties that further efforts

would not be useful, or (c) one of the parties or the mediator withdraws from the

process. However, if there are more than two parties, the remaining parties may

elect to continue following the withdrawal of a party.

7. Settlement 

If a settlement is reached, a preliminary memorandum of understanding or term

sheet normally will be prepared and signed or initialed before the parties separate.

Thereafter, unless the mediator undertakes to do so, representatives of the parties

will promptly draft a written settlement document incorporating all settlement

terms. This draft will be circulated, amended as necessary, and formally executed.

If litigation is pending, the settlement may provide that the parties will request dis-

missal of the case. The parties also may request the court to enter the settlement

agreement as a consent judgment.

8. Failure to Agree 

If a resolution is not reached, the mediator will discuss with the parties the possi-

bility of their agreeing on advisory or binding arbitration, “last offer” arbitration or

another form of ADR. If the parties agree in principle, the mediator may offer to

assist them in structuring a procedure designed to result in a prompt, economical

process. The mediator will not serve as arbitrator, unless all parties agree.

9. Confidentiality 

The entire mediation process is confidential. Unless agreed among all the parties or

required to do so by law, the parties and the mediator shall not disclose to any per-

son who is not associated with participants in the process, including any judicial

officer, any information regarding the process (including pre-process exchanges

and agreements), contents (including written and oral information), settlement

terms or outcome of the proceeding. If litigation is pending, the participants may,

however, advise the court of the schedule and overall status of the mediation for

purposes of litigation management. Any written settlement agreement resulting

from the mediation may be disclosed for purposes of enforcement.

Under this procedure, the entire process is a compromise negotiation subject to

Federal Rule of Evidence 408 and all state counterparts, together with any applica-
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ble statute protecting the confidentiality of mediation. All offers, promises, conduct

and statements, whether oral or written, made in the course of the proceeding by

any of the parties, their agents, employees, experts and attorneys, and by the medi-

ator are confidential. Such offers, promises, conduct and statements are privileged

under any applicable mediation privilege and are inadmissible and not discoverable

for any purpose, including impeachment, in litigation between the parties.

However, evidence that is otherwise admissible or discoverable shall not be ren-

dered inadmissible or non-discoverable solely as a result of its presentation or use

during the mediation.

The exchange of any tangible material shall be without prejudice to any claim

that such material is privileged or protected as work-product within the meaning of

Federal Rule of Civil Procedure 26 and all state and local counterparts.

The mediator and any documents and information in the mediator’s possession

will not be subpoenaed in any such investigation, action or proceeding, and all par-

ties will oppose any effort to have the mediator or documents subpoenaed. The

mediator will promptly advise the parties of any attempt to compel him/her to

divulge information received in mediation.

Form

CPR Model Agreement for Parties and Mediator

Agreement made (date)__________________________________________, ________

between________________________________________________________________

represented by___________________________________________________________

and____________________________________________________________________

represented by___________________________________________________________

and (the Mediator)________________________________________________________

A dispute has arisen between the parties (the “Dispute”). The parties have

agreed to participate in a mediation proceeding (the “Proceeding”) under the CPR

Mediation Procedure [, as modified by mutual agreement] (the “Procedure”). The

parties have chosen the Mediator for the Proceeding. The parties and the Mediator

agree as follows:

A. Duties and Obligations

1. The Mediator and each of the parties agree to be bound by and to comply

faithfully with the Procedure, including without limitation the provisions

regarding confidentiality. 
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2. The Mediator has no previous commitments that may significantly delay the

expeditious conduct of the proceeding and will not make any such commit-

ments. 

3. The Mediator, the International Institute for Conflict Prevention & Resolution

(CPR) and their employees, agents and partners shall not be liable for any act

or omission in connection with the Proceeding, other than as a result of

its/his/her own willful misconduct.

B. Disclosure of Prior Relationships 

1. The Mediator has made a reasonable effort to learn and has disclosed to the

parties in writing (a) all business or professional relationships the Mediator

and/or the Mediator’s firm have had with the parties or their law firms within

the past five years, including all instances in which the Mediator or the

Mediator’s firm served as an attorney for any party or adverse to any party; (b)

any financial interest the Mediator has in any party; (c) any significant social,

business or professional relationship the Mediator has had with an officer or

employee of a party or with an individual representing a party in the

Proceeding; and (d) any other circumstances that may create doubt regarding

the Mediator’s impartiality in the Proceeding. 

2. Each party and its law firm has made a reasonable effort to learn and has disclosed

to every other party and the Mediator in writing any relationships of a nature

described in paragraph B.1. not previously identified and disclosed by the Mediator. 

3. The parties and the Mediator are satisfied that any relationships disclosed pur-

suant to paragraphs B.1. and B.2. will not affect the Mediator’s independence

or impartiality. Notwithstanding such relationships or others the Mediator and

the parties did not discover despite good faith efforts, the parties wish the

Mediator to serve in the Proceeding, waiving any claim based on said relation-

ships, and the Mediator agrees to so serve. 

4. The disclosure obligations in paragraphs B.1. and B.2. are continuing until the

Proceeding is concluded. The ability of the Mediator to continue serving in this

capacity shall be explored with each such disclosure.

C. Future Relationships 

1. Neither the Mediator nor the Mediator’s firm shall undertake any work for or

against a party regarding the Dispute. 
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2. Neither the Mediator nor any person assisting the Mediator with this

Proceeding shall personally work on any matter for or against a party, regard-

less of specific subject matter, prior to six months following cessation of the

Mediator’s services in the Proceeding. 

3. The Mediator’s firm may work on matters for or against a party during the pen-

dency of the Proceeding if such matters are unrelated to the Dispute. The

Mediator shall establish appropriate safeguards to insure that other members

and employees of the firm working on such matters unrelated to the Dispute

do not have access to any confidential information obtained by the Mediator

during the course of the Proceeding.

D. Compensation 

1. The Mediator shall be compensated for time expended in connection with the

Proceeding at the rate of $___________, plus reasonable travel and other out-

of-pocket expenses. The Mediator’s fee shall be shared equally by the parties.

No part of such fee shall accrue to CPR. 

2. The Mediator may utilize members and employees of the firm to assist in con-

nection with the Proceeding and may bill the parties for the time expended by

any such persons, to the extent and at a rate agreed upon in advance by the

parties.

__________________________ __________________________

Party Party

by _______________________ by _______________________

Party’s Attorney Party’s Attorney

__________________________

Mediator



Appendix H: Model Codes of Ethics
for Mediators
MODEL CODE OF ETHICS, CONFLICT RESOLUTION 
NETWORK CANADA

Introduction

This Model Code of Ethics is from Conflict Resolution Network Canada. The initia-

tive originally came from three professional groups: the American Arbitration

Association, the American Bar Association (Section of Dispute Resolution), and the

Society of Professionals in Dispute Resolution. 

The standards set out in this Model Code of Ethics for Mediators are intended to

perform three major functions: to serve as a guide for the conduct of mediators; to

inform the mediating parties; and to promote public confidence in mediation as a

process for resolving disputes. The standards are intended to apply to all types of

mediation. It is recognized, however, that in some cases their application may be

affected by laws or contractual agreements.

I. Self-Determination: A Mediator Shall Recognize that
Mediation is Based on the Principle of Self-Determination by
the Parties.

Self-determination is the fundamental principle of mediation. It requires that the

mediation process rely upon the ability of the parties to reach a voluntary, unco-

erced agreement. Any party may withdraw from mediation at any time.

Comments: 

The mediator may provide information about the process, raise issues, and help

parties explore options. The primary role of the mediator is to facilitate a voluntary

resolution of a dispute. 
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Parties shall be given the opportunity to consider all proposed options. A medi-

ator cannot personally ensure that each party has made a fully informed choice to

reach a particular agreement, but it is a good practice for the mediator to make the

parties aware of the importance of consulting other professionals, where appropri-

ate, to help them make informed decisions.

II. Impartiality: A Mediator Shall Conduct the Mediation in an
Impartial Manner.

The concept of mediator impartiality is central to the mediation process. A media-

tor shall mediate only those matters in which she or he can remain impartial and

evenhanded. If at any time the mediator is unable to conduct the process in an

impartial manner, the mediator is obligated to withdraw.

Comments: 

A mediator shall avoid conduct that gives the appearance of partiality toward one

of the parties. The quality of the mediation process is enhanced when the parties

have confidence in the impartiality of the mediator.

When mediators are appointed by a court or institution, the appointing agency

shall make reasonable efforts to ensure that mediators serve impartially. A media-

tor should guard against partiality or prejudice based on the parties’ personal char-

acteristics, background or performance at the mediation.

III. Conflicts of Interest: A Mediator Shall Disclose all Actual
and Potential Conflicts of Interest Reasonably Known to the
Mediator.

After Disclosure, the Mediator shall decline to mediate unless all parties choose to

retain the Mediator. The need to protect against Conflicts of lnterest also governs

conduct that occurs during and after the Mediation.

A conflict of interest is a dealing or relationship that might create an impression

of possible bias. 

The basic approach to questions of conflict of interest is consistent with the con-

cept of self-determination. The mediator has a responsibility to disclose all actual

and potential conflicts that are reasonably known to the mediator and could rea-

sonably be seen as raising a question about impartiality. If all parties agree to medi-

ate after being informed of conflicts, the mediator may proceed with the mediation.

If however, the conflict of interest casts serious doubt on the integrity of the

process, the mediator shall decline to proceed.
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A mediator must avoid the appearance of conflict of interest both during and

after the mediation. Without the consent of all parties a mediator shall not subse-

quently establish a professional relationship with one of the parties in a related mat-

ter, or in an unrelated matter under circumstances which would raise legitimate

questions about the integrity of the mediation process.

Comments: 

A mediator shall avoid conflicts of interest in recommending the services of other

professionals. A mediator may make reference to professional referral services or

associations which maintain rosters of qualified professionals. 

Potential conflicts of interest may arise between the administrators of mediation

programs and mediators and there may be strong pressures on the mediator to set-

tle a particular case or cases. The mediator’s commitment must be to the parties and

the process. Pressures from outside of the mediation process should never influence

the mediator to coerce parties to settle. 

IV. Competence: A Mediator Shall Mediate only When the
Mediator Has the Necessary Qualifications to Satisfy the
Reasonable Expectations of the Parties. 

Any person may be selected as a mediator, provided that the parties are satisfied

with the mediator qualifications. Training and experience in mediation, however,

are often necessary for effective mediation. A person who offers herself or himself

as available to serve as a mediator gives parties and the public the expectation

that she or he has the competency to mediate effectively. In court-connected or

other forms of mandated mediation, it is essential that mediators assigned to the

parties have the requisite training and experience. 

Comments: 

Mediators should have available for the parties information relevant to training, edu-

cation and experience. 

The requirements for appearing on a list of mediators must be made public and

available to interested persons. 

When mediators are appointed by a court or institution, the appointing agency

shall make reasonable efforts to ensure that each mediator is qualified for the par-

ticular mediation. 
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V. Confidentiality: A Mediator Shall Maintain the Reasonable
Expectations of the Parties with Regard to Confidentiality. 

The reasonable expectations of the parties with regard to confidentiality shall be

met by the mediator. The parties’ expectations of confidentiality depend on the cir-

cumstances of the mediation and any agreements they may make. The mediator

shall not disclose any matter that a party expects to be confidential unless given

permission by all parties or unless required by law or other public policy.

Comments: 

The parties may make their own rules with respect to confidentiality, or the accept-

ed practice of an individual mediator or institution may dictate a particular set of

expectations. Since the parties’ expectations regarding confidentiality are important,

the mediator should discuss these expectations with the parties. If the mediator

holds private sessions with a party, the nature of these sessions with regard to con-

fidentiality should be discussed prior to undertaking such sessions. 

In order to protect the integrity of the mediation, a mediator should avoid com-

municating information about how the parties acted in the mediation process, the

merits of the case, or settlement offers. The mediator may report, if required,

whether parties appeared at a scheduled mediation. Where the parties have agreed

that all or a portion of the information disclosed during a mediation is confidential,

the parties’ agreement should be respected by the mediator.

Confidentiality should not be construed to limit or prohibit the effective moni-

toring, research, or evaluation, of mediation programs by responsible persons.

Under appropriate circumstances, researchers may be permitted to obtain access to

statistical data and, with the permission of the parties, to individual case files, obser-

vations of live mediations, and interviews with participants. 

VI. Quality of the Process: A Mediator Shall Conduct the
Mediation Fairly, Diligently, and in a Manner Consistent with
the Principle of Self-Determination by the Parties. 

A mediator shall work to ensure a quality process and to encourage mutual respect

among the parties. A quality process requires a commitment by the mediator to dili-

gence and procedural fairness. There should be adequate opportunity for each

party in the mediation to participate in the discussions. The parties decide when

and under what conditions they will reach an agreement or terminate a mediation.
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Comments: 

A mediator may agree to mediate only when he or she is prepared to commit the

attention essential to an effective mediation. 

Mediators should only accept cases when they can satisfy the reasonable expec-

tations of the parties concerning the timing of the process. A mediator should not

allow a mediation to be unduly delayed by the parties or their representatives. 

The presence or absence of persons at a mediation depends on the agreement

of the parties and mediator. The parties and mediator may agree that others may be

excluded from particular sessions or from the entire mediation process. 

The primary purpose of a mediator is to facilitate the parties’ voluntary agree-

ment. This role differs substantially from other professional client relationships.

Mixing the role of a mediator and the role of a professional advising a client is prob-

lematic, and mediators must strive to distinguish between the roles. A mediator

should therefore refrain from providing professional advice. Where appropriate, a

mediator should recommend that parties seek outside professional advice, or con-

sider resolving their dispute through arbitration, counseling, neutral evaluation, or

other processes. A mediator who undertakes, at the request of the parties, an addi-

tional dispute resolution role in the same matter assumes increased responsibilities

and obligations that may be governed by the standards of other professions. 

A mediator shall withdraw from a mediation when incapable of serving or when

unable to remain impartial. A mediator shall withdraw from the mediation or post-

pone a session if the mediation is being used to further illegal conduct or if a party

is unable to participate due to drug, alcohol, or other physical or mental incapaci-

ty. Mediators should not permit their behavior in the mediation process to be guid-

ed by a desire for a high settlement rate. 

VII. Advertising and Solicitation: A Mediator Shall Be Truthful
in Advertising and Solicitation for Mediation. 

Advertising or any other communication with the public concerning services offered

or regarding the education, training, and expertise of the mediator shall be truthful.

Mediators shall refrain from promises and guarantees of results.

Comments: 

It is imperative that communication with the public educate and instill confidence

in the process. In an advertisement or other communication to the public, a medi-

ator may make reference to meeting state, national, or private organization qualifi-

cations only if the entity referred to has a procedure for qualifying mediators and

the mediator has been duly granted the requisite status. 
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VIII. Fees: A Mediator Shall Fully Disclose and Explain the Basis
of Compensation, Fees, and Charges to the Parties.

The parties should be provided sufficient information about fees at the outset of a medi-

ation to determine if they wish to retain the services of a mediator. If a mediator charges

fees, the fees shall be reasonable, considering, among other things, the mediation serv-

ice, the type and complexity of the matter, the expertise of the mediator, the time

required, and the rates customary in the community. The better practice in reaching an

understanding about fees is to set down the arrangements in a written agreement. 

Comments: 

A mediator who withdraws from a mediation should return any unearned fee to the

parties. A mediator should not enter into a fee agreement which is contingent upon

the result of the mediation or amount of the settlement. Co-mediators who share a

fee should hold to standards of reasonableness in determining the allocation of fees.

A mediator should not accept a fee for referral of a matter to another mediator or

to any other person. 

IX. Obligations to the Mediation Process: Mediators have a
duty to improve the practice of mediation. 

Comments 

Mediators are regarded as knowledgeable in the process of mediation. They have

an obligation to use their knowledge to help educate the public about mediation;

to make mediation accessible to those who would like to use it; to correct abuses;

and to improve their professional skills and abilities. 
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EUROPEAN CODE OF CONDUCT FOR MEDIATORS

This code of conduct sets out a number of principles to which individual mediators

can voluntarily decide to commit, under their own responsibility. It is intended to be

applicable to all kinds of mediation in civil and commercial matters.

Organisations providing mediation services can also make such a commitment, by

asking mediators acting under the auspices of their organisation to respect the code.

Organisations have the opportunity to make available information on the measures

they are taking to support the respect of the code by individual mediators through,

for example, training, evaluation and monitoring.

For the purposes of the code mediation is defined as any process where two or more

parties agree to the appointment of a third-party – hereinafter “the mediator” – to

help the parties to solve a dispute by reaching an agreement without adjudication

and regardless of how that process may be called or commonly referred to in each

Member State.

Adherence to the code is without prejudice to national legislation or rules regulating

individual professions.

Organisations providing mediation services may wish to develop more detailed codes

adapted to their specific context or the types of mediation services they offer, as well

as with regard to specific areas such as family mediation or consumer mediation.

1. Competence and Appointment of Mediators

1.1 Competence

Mediators shall be competent and knowledgeable in the process of mediation.

Relevant factors shall include proper training and continuous updating of their edu-

cation and practice in mediation skills, having regard to any relevant standards or

accreditation schemes.

1.2 Appointment

The mediator will confer with the parties regarding suitable dates on which the

mediation may take place. The mediator shall satisfy him/herself as to his/her back-

ground and competence to conduct the mediation before accepting the appoint-

ment and, upon request, disclose information concerning his/her background and

experience to the parties.
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1.3 Advertising/promotion of the mediator’s services

Mediators may promote their practice, in a professional, truthful and dignified way.

2. Independence and Impartiality

2.1 Independence and neutrality

The mediator must not act, or, having started to do so, continue to act, before hav-

ing disclosed any circumstances that may, or may be seen to, affect his or her inde-

pendence or conflict of interests. The duty to disclose is a continuing obligation

throughout the process.

Such circumstances shall include

n any personal or business relationship with one of the parties,

n any financial or other interest, direct or indirect, in the outcome of themedia-

tion, or

n the mediator, or a member of his or her firm, having acted in any capacity other

than mediator for one of the parties.

In such cases the mediator may only accept or continue the mediation provid-

ed that he/she is certain of being able to carry out the mediation with full independ-

ence and neutrality in order to guarantee full impartiality and that the parties explic-

itly consent.

2.2 Impartiality

The mediator shall at all times act, and endeavour to be seen to act, with impartial-

ity towards the parties and be committed to serve all parties equally with respect to

the process of mediation.

3. The Mediation Agreement, Process, Settlement and Fees

3.1 Procedure

The mediator shall satisfy himself/herself that the parties to the mediation under-

stand the characteristics of the mediation process and the role of the mediator and

the parties in it.

The mediator shall in particular ensure that prior to commencement of the medi-

ation the parties have understood and expressly agreed the terms and conditions of
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the mediation agreement including in particular any applicable provisions relating

to obligations of confidentiality on the mediator and on the parties.

The mediation agreement shall, upon request of the parties, be drawn up in

writing.

The mediator shall conduct the proceedings in an appropriate manner, taking

into account the circumstances of the case, including possible power imbalances

and the rule of law, any wishes the parties may express and the need for a prompt

settlement of the dispute. The parties shall be free to agree with the mediator, by

reference to a set of rules or otherwise, on the manner in which the mediation is

to be conducted.

The mediator, if he/she deems it useful, may hear the parties separately.

3.2 Fairness of the process

The mediator shall ensure that all parties have adequate opportunities to be

involved in the process.

The mediator if appropriate shall inform the parties, and may terminate the

mediation, if:

n a settlement is being reached that for the mediator appears unenforceable or

illegal, having regard to the circumstances of the case and the competence of

the mediator for making such an assessment, or

n the mediator considers that continuing the mediation is unlikely to result in a

settlement.

3.3 The end of the process

The mediator shall take all appropriate measures to ensure that any understanding

is reached by all parties through knowing and informed consent, and that all par-

ties understand the terms of the agreement.

The parties may withdraw from the mediation at any time without giving any

justification.

The mediator may, upon request of the parties and within the limits of his or

her competence, inform the parties as to how they may formalise the agreement

and as to the possibilities for making the agreement enforceable.

3.4 Fees

Where not already provided, the mediator must always supply the parties with com-

plete information on the mode of remuneration which he intends to apply. He/she
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shall not accept a mediation before the principles of his/her remuneration have

been accepted by all parties concerned.

4. Confidentiality

The mediator shall keep confidential all information, arising out of or in connection

with the mediation, including the fact that the mediation is to take place or has

taken place, unless compelled by law or public policy grounds. Any information

disclosed in confidence to mediators by one of the parties shall not be disclosed to

the other parties without permission or unless compelled by law.



Appendix I: Selected ADR and
Mediation WEB Resources

n ADR resources and links http://adrr.com/

n ADRWold.com http://www.adrworld.com/

n Agree Inc http://agreeinc.com/agree/agree.htm

n American Arbitration Association, Dispute Resolution Section

http://www.adr.org/

n American Bar Association http://www.abanet.org/dispute/home.html

n Canadian Institute for Conflict Resolution http://www.cicr-

icrc.ca/english/index_e.htm

n Centre for Effective Dispute Resolution (CEDR) http://www.cedr.co.uk/

n Canadian Bar Association ADR section

http://www.cba.org/CBA/Sections/Adre/

n CDR Associates http://www.mediate.org/start.htm

n Center for Online Dispute Resolution http://www.odr.info/

n Conflict Research Consortium of the University of Colorado http://www.col-

orado.edu/conflict

n ConflictNet http://www.igc.org/igc/conflictnet/

n Cornell Law School http://www.law.cornell.edu/wex/index.php/ADR

n Court Mediation Program (DC) http://www.cadc.uscourts.gov/internet/inter-

net.nsf/Content/Mediation+Program

n CPR Institute for Dispute Resolution http://www.cpradr.org/

n Department of Justice, Canada - Project on Dispute Resolution

http://canada.justice.gc.ca/Orientations/Methodes/index_en.html



Selected ADR and Mediation WEB Resources  163

n Dispute Resolution Journal (ABA)

http://www.abanet.org/dispute/drjournal.html

n Federal Mediation and Conciliation Service http://www.fmcs.gov/internet/

n International Center for Conflict Prevention and Resolution (CPR)

http://www.cpradr.org/cpr2.asp

n International Chamber of Commerce (ICC) http://www.iccwbo.org/

n Mediation Information and Resource Center http://www.mediate.com/

n National Alternative Dispute Resolution Advisory Council (Australia)

http://www.ag.gov.au/agd/www/Disputeresolutionhome.nsf/page/home

n Negotiation Journal

http://www.blackwellpublishing.com/journal.asp?ref=0748-4526&site=1

n Ohio State Journal on Dispute Resolution

http://moritzlaw.osu.edu/jdr/index.html

n Program on Negotiation at Harvard Law School

http://www.pon.harvard.edu/index.php

n Recent Developments in Dispute Resolution http://www.willamette.edu/

dis-res/

n RAND Institute for Civil Justice http://www.rand.org/icj/research/adr.html

n Society of Professionals in Dispute Resolution http://www.spidr.org/

n Udruzenje medijatora u BiH http://www.umbih.co.ba/eng/index2_eng.htm

n United Nations Commission on International Trade Law (UNCITRAL) 

www.uncitral.org

n University of Colorado Conflict Research Consortium

http://conflict.colorado.edu/

n University of Victoria - Institute for Dispute Resolution http://dispute.resolu-

tion.uvic.ca/
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